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Foreword

Public and utilities procurement in the European Union (EU) represents a stag-
gering 13.5% of the EU Gross Domestic Product (GDP), which in turn trans-
lates to atrillion Euro on an annual basis.

There are two main reasons for the regulation of public procurement in the
European Union. Thefirst reason reveals the importance of public and utilities
procurement for the proper function of the common market and the attainment
of the objectives envisaged by European Union law. The second reason
reflects the need to bring respectively public sector and utilities procurement
markets in parallel operation to that of private markets. Jurisprudence, policy
making and academia have recognised the distinctive character of public
mar kets.

Intellectually, public procurement regulation draws support from neo-clas-
sical economic theories. The assumption has been that enhanced competition
in public markets would result in optimal alocation of resources within
European industries, rationaisation of production and supply, promotion of
mergers and acquisitions, elimination of sub-optimal firms and creation of
globally competitive industries.

Purportedly, one of the most important surrogate effects of public procure-
ment regulation isto yield substantial purchasing savings for the public sector.
The price of goods, services and works destined for the public sector will
converge as aresult of the liberalisation of and competitivenessin the relevant
public markets.

The regulation of public procurement reveals two diametrically opposite
dynamics. On the one hand, the influence of neo-classical economic theories
has given a community-wide orientation to the regulation process and has
taken the relevant regime through the paces of liberalisation within the
European Union and with reference to the World Trade Organisation (WTO).
Anti-trust has played a seemingly important role in determining the necessary
competitive conditions for the interface between public and private markets.
However, we have seen the emergence of a sui generis market place where the
mere existence and functioning of anti-trust is not sufficient, on its own, to
achieve the envisaged objectives. Public markets require a positive regulatory
approach in order to enhance market access. Whereas anti-trust and the neo-
classical approach to economic integration depend heavily on price competi-
tion, public procurement regulation reguires a system which primarily
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safeguards market access. Such a regulatory system could be described as
public competition law. There is strong evidence that the emergence of
competitive conditions within public markets would render public procure-
ment regulation inapplicable. This development denotes the referral of public
markets to anti-trust as the ultimate regulatory regime.

On the other hand, public procurement has been traditionally viewed as the
main driver of national industrial policies. Preferential purchasing patterns,
strategic development of national champions and interestingly, an increasing
influence of ordo-liberal theories have placed public procurement as an instru-
ment of policy not only at national level, but also at European level.

Public procurement regulation is an essential requirement for the proper
functioning of the common market and the envisaged fundamental freedoms.
Itisalso avaluable source of international trade law in its attemptsto integrate
public sector markets. The new generation of legal instruments intend to
simplify and modernise the regime and bring in synergies with the acquis
communautaire, as well as with the WTO regime.

The purpose of this book is to provide for a comprehensive analysis of the
legal regime of EU public procurement and itsinterrelation with European and
national policies. The Introduction provides a conceptual framework of public
procurement within European Union law. It further examines the thrust and
parameters of public procurement regulation and it concludes by exploring the
notion of public markets.

In Chapter 2, the development of a public procurement framework is
depicted in chronologica order. The chapter provides a detailed analysis and
critique of the first generation of public procurement acquis, right up to the
completion of the first transitional period of the European Communities in
1969. It then proceeds to examine the second generation of public procure-
ment acquis and the evolution of the GATT (General Agreement on Tariffsand
Trade) Agreement on Government Procurement and the enactment of the
Remedies Directives. After the completion of the internal market project in
1992, the third generation of public procurement acquis and the WTO
Government Procurement Agreement took the public procurement regulation
a step deeper into the integration process of the public markets. The chapter
elaborates on the consolidated Directives and the first Public Services
Directive, which were enacted after the completion of the internal market in
1992. Finaly, the fourth generation of public procurement acquis with the
enactment of the new Public Sector and Utilities Directives is investigated.
Future developments such as the procurement of public private partnerships
and the revision of the Remedies Directives are finally examined.

Chapter 3 reflects on the principles of public procurement regulation and in
particular the public nature of the contracting authorities, the principle of
transparency and its effects, the de minimis principle and the dimensionality of
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public procurement in the European Union, the principle of fairness, the prin-
ciple of non-discrimination and the principle of objectivity.

Chapter 4 examines public sector procurement and the new Public Sector
Directive. It analyses the principles of the Public Sector Directive, its substan-
tive applicability, its monetary applicability and concludes by exposing the
new concepts in public sector procurement.

In Chapter 5, the advertisement and publicity requirementsin public sector
procurement are explained. In particular, the requirements of publication of
notices, deadlines for receipt of requests to participate and for receipt of
tenders, the inclusion of technical standards and specifications, the contractual
performance stipulated under the Public Sector Directive and finally the oblig-
ation to provide information and feedback to candidates and tenderers are fully
explored.

Chapter 6 provides a detailed analysis of the qualitative selection in public
sector procurement. It examines disqualification grounds and reasons for auto-
matic exclusion. It analyses the economic and financial standing of economic
operators, as well as requirements relating to their technical and professional
ability. It investigates the function of official lists of approved economic oper-
ators, as well as exclusion and rejection of economic operators mentioned in
those lists. Finally, it provides an insight into consortia and group procure-
ment.

In Chapter 7, the term of public contracts under public sector procurement
isinvestigated thoroughly. An analysisis provided of the types and categories
of public contracts under the Public Sector Directive and also a comprehen-
sive review of the jurisprudence of the European Court of Justice on the notion
of public contracts and their constituent ingredients is presented. The chapter
provides valuable insights into the interface of public contracts and state aid,
services of genera interest, needs in the general interest, as well as the notion
of public service concessions.

Chapter 8 demonstrates the nature and characteristics of contracting author-
ities under public sector procurement. It further analyses case law on contract-
ing authorities and in particular the seemingly important test devel oped by the
European Court of Justice to determine contracting authorities and bodies
governed by public law. The chapter analyses the functional dimension of
contracting authorities and the notion of bodies governed by public law, the
dependency test for bodies governed by public law, as well as the requirement
for management supervision of bodies governed by public law. It proceeds
with a detailed analysis of the test of commerciality and needs in the general
interest for bodies governed by public law and investigates the dual capacity
of contracting authorities and their effects on the applicability of public
procurement regulation. It examines the connection between contracting
authorities and private undertakings, and the possibility of private companies,
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or semi-public undertakings captured by the definition of contracting authori-
ties, for the purposes of public procurement regulation. Finally, the chapter
provides a detailed analysis of the relation between transfer of undertakings
and contracting authorities.

In Chapter 9 the award procedures in public sector procurement are fully
explained. The chapter provides a detailed investigation of the procedures
available and the choice of participants, and in particular open procedures,
restricted procedures, competitive dialogue, design contests, framework
agreements, dynamic purchasing systems, electronic auctions, public housing
schemes, public works concessions and finally negotiated procedures. Finally,
the chapter provides a detailed analysis of case-law from the European Court
of Justice on the grounds for use of the negotiated procedure with and without
prior publication of a contract notice, as well as the weighting criteria for the
utilisation of restricted procedures.

Chapter 10 examines the award criteria in public sector procurement by
providing an overview of the most economically advantageous tender and
lowest price award criteria. It further exposes the Court’s stance on the mean-
ing of the most economically advantageous tender and in particular the use of
social and environmental considerations as award criteria and the grounds for
rejecting a tender based on its abnormally low offer.

In Chapter 11 utilities procurement is fully explored and the concepts of the
new Utilities Directive analysed. The remit of the Utilities Directive, the types
and categories of utilities contracts, the types of economic operators and the
types and categories of contracting entities are explained with reference to the
new regime. Furthermore, the principles of awarding contracts in utilities
sectors and the substantive applicability of the Utilities Directive lead to a
discussion of the activities covered by or excluded from the Utilities Directive,
the monetary applicability of the Utilities Directive, and monitoring and infor-
mation requirements.

Chapter 12 deals with publicity and advertisement in utilities procurement
and examines notices requirements on the part of contracting entities, time
limits for the receipt of requests to participate and for the receipt of tenders,
requirements relating to invitations to submit atender or to negotiate, require-
ments for the determination of technical specifications or variants and finally,
reguirements concerning contractual performance.

In Chapter 13, the qualification and qualitative selection requirements in
utilities procurement are analysed. In particular, the chapter deals with quali-
fication systems and their function and operation, the mutual recognition of
qualifications and the applicable criteria for qualitative selection in utilities
procurement.

In Chapter 14, the award procedures and award criteriain utilities procure-
ment are exposed in thorough detail. The chapter provides a comprehensive
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exposition of award proceduresin utilities and in particular of the use of open,
restricted and negotiated procedures, framework agreements, dynamic
purchasing systems, electronic auctions and design contests. Finally, an exam-
ination of the award criteria for utilities procurement is provided by reference
to the most economically advantageous tender and the lowest price criteriaand
the reasons and grounds for rejection of abnormally low tenders.

Chapter 15 reflects on compliance with public procurement rules at
national level. It provides a comprehensive analysis of the Remedies
Directives and their principles. In particular it exposes the principle of effec-
tiveness, the principle of non-discrimination and the principle of procedural
autonomy before proceeding to an analysis of the remit of the Remedies
Directives and the requirements for the set aside and annulment requirements
of decisions and the award of damages under the Remedies Directives. Finally,
the chapter provides an insight into national legal structures and public
procurement litigation.

In Chapter 16, the enforcement regime of public procurement at both
European and national levelsis analysed. In particular, enforcement of public
procurement rules at European level covers proceedings before the European
Court of Justice, interim measures as well as an analysis of the consequences
of a judgment by the Court. Enforcement of public procurement rules at
national level revedas a vauable picture for pre-judicial stages in review
procedures, interim measures, set aside and annulment conditions, actions for
damages, dissuasive penalty payments, and complaints to the European
Commission, the conciliation procedure for utilities and finally, compliance
with and enforcement of the rules under the WTO Government Procurement
Agreement. The chapter includes a valuable codification of the jurisprudence
of the European Court of Justice on the review proceedings requirements spec-
ified by the Remedies Directives.

Finally, Chapter 17 provides an epilogue and includes a summary of public
procurement as a policy instrument. The chapter examines procurement regu-
lation in the light of economic policy, anti-trust, state aid and industrial policy
at European Union and national levels.



Series editor’s preface

Public procurement in the EU is a matter not only of huge economic impor-
tance, but it is also an area in which there has been a massive growth of EU
legislation and case-law: when Professor Bovis wrote a book on the subject
ten years ago, it had five chapters; the current book has 17 chapters.

Legislation in this area was a priority in the context of the completion of
the internal market by the end of 1992. However, while the EU may have the
objective of an economic policy conducted in accordance with the principle of
an open market economy with free competition, Professor Bovis points out
that public and utilities procurement remains an area where the fundamental
objective of market access requires a positive regulatory approach, given that
it involves public markets.

We have therefore seen a growth in the range and detail of the relevant EU
legislation, and the author initialy gives an overview of how we have got to
the fourth generation of legidlation in this area, and of the principles of public
procurement regulation. He then enters into detailed anaysis of specific
aspects of Public Sector Procurement and of Ultilities Procurement, leading on
to a consideration of the specific rules on Remedies and the more genera
issues of enforcement in this area of EU Law.

This book will be of interest not only to those working in the area of public
and utilities procurement in the EU, but also to readers concerned with the
EU’s internal market, with the legidative competence of the EU, and with
regulatory governance in the EU. | am most grateful to Professor Bovis for
having made this material accessible to a wide range of readers.

John A. Usher
Exeter, February 2007
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1. Introduction

PUBLIC PROCUREMENT WITHIN EUROPEAN UNION
LAW

The creation and proper functioning of the common market rest in the heart of
European Union law. The Treaties establishing the European Union have
envisaged a system of legal, economic and political integration which isto be
achieved through the progressive convergence of the economic policies of
member states.!

The concept of the common market embraces the legal and economic
dynamics of the European integration process, with clear political ambitions
for its accomplishment, and presents the characteristics of agenuine integrated
market. Such a market is a place where unobstructed mobility of factors of
production? is guaranteed and where a regime of effective and undistorted
competition regulates its operation. These characteristics reflect the four
fundamental freedoms of a customs union (free movement of goods, persons,
capital and services)® and, to the extent that the customs union tends to
become an economic and monetary one,* on the adoption of a common
economic policy and the introduction of a single currency. The adherence by
member states to the above-mentioned fundamental principles of European
economic integration will result in the removal of any restrictions or obstacles
tointer-state trade. The level of success of economic integration in Europe will
determine the level of success of political integration among member states,
which is the ultimate objective stipulated in the Treaties.

SeeArticles 2 and 3 of the Treaty of Rome (EC).

2 SeeArticles 48 and 67 EC respectively.

3 The European Court of Justice has recognised afifth freedom, the free move-
ment of payments, which is closely related to the freedom of movement of capital, see
cases 286/82 & 26/83, Luisi & Carbone v. Ministero del Tesoro, [1984] ECR 377,
308/86 Ministére Public v. Lambert, [1988] ECR 478. The Treaty of Rome provides
also for the accomplishment of this freedom in Articles 67(2) and 106. The free move-
ment of payments, a complementary principle of the free mobility of capital as a
production factor, plays an extremely important role in the process of integration of
public markets, and in particular in financing public projects either through indirect or
direct investment.

4 SeeArticle 102a EC.



2 EU public procurement law

Two strategic plans have facilitated the economic integration of the
member states. These plans were enacted by European ingtitutions and have
been subsequently transposed into national laws and policies by member
states. The first plan included a series of actions and measures aiming at the
abolition of al tariff and non-tariff barriers to intra-community trade. The
second plan has focused on the establishment of an effective, workable and
undistorted regime of competition within the common market, in order to
prevent potential abuse of market dominance and market segmentation,
factors which could have serious economic implicationsin its functioning. The
first plan, the abalition of al tariff and non-tariff barriers to intra-community
trade, reveals a static effect which aimed at eliminating al administrative and
legal obstaclesto free trade and had as its focal point member states and their
national administrations. The second plan, the establishment of an effective,
workable and undistorted regime of competition within the common market,
has been implemented at industry level and has an on-going and dynamic
effect.

All tariff barriers appear to have been abolished by the end of the first tran-
sitional period,®> so customs duties, quotas and other forms of quantitative
restrictions could no longer hinder the free flow of trade amongst member
states. Non-tariff barriers, however, have proved more difficult to eliminate, as
they involve long-established market practices and patterns that could not
change overnight. Non-tariff protection represents a disguised form of
discrimination and can occur through a wide spectrum of administrative or
legidlative frameworks relating to public monopolies, fiscal factors such as
indirect taxation, state aid practices and subsidies, technical standards and last
but not least public procurement. Non-tariff barriers are by no means confined
to the European integration process. The existence of non-tariff barriers is a
common phenomenon in world markets and their elimination is the main
objective of regulatory instruments of internationa trade. It has been main-
tained that non-tariff barriers could seriously distort the operation of the
common market and its fundamental freedoms and derail the process of
European integration.

The European Commission's White Paper for the Completion of the
Internal Market® identified existing non-tariff protection and provided the
framework for specific legislative measures’ in order to address the issue at

5 Thefirst transitional period covers the time period from the establishment of
the European Communities until 31/12/1969. See Article 8(7) EC.

6 See European Commission, White Paper for the Completion of the Internal
Market, (COM) 85 310 final, 1985.

7 The completion of the internal market required the adoption at Community
level and the implementation at national level of some 300 Directives on the subjects
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national level. The enactment of a set of Directives was deemed necessary for
the completion of the internal market by the end of 1992, and the timetable
was set out in the Single European Act, which in fact amended the Treaty of
Rome by introducing inter alia the concept of the internal market. The inter-
nal market, in quantifiable terms, could be considered as something less than
the common market but, perhaps, the first and most important part of the latter,
as it ‘... would provide the economic context for the regeneration of the
European industry in both goods and services and it would give a permanent
boost to the prosperity of the people of Europe and indeed the world as a
whole' .8

The internal market, as an economic concept, could be described as an
area without internal frontiers, where the free circulation of goods and the
unhindered provision of services, in conjunction with the unobstructed
mobility of factors of production, are assured. The concept of the internal
market is a reinforcement of the principle of the customs union as the foun-
dation stone of the common market. The internal market embraces, obvi-
oudly, less than the common market to the extent that the economic and
monetary integration elements are missing. The Single European Act (SEA),
as a legal instrument amending the Treaty of Rome, reveals strong public
law characteristics, since the regulatory features of its provisions promote
the importance of certain areas that had been previously overlooked. As a
result, there has been both centralised and decentralised regulatory control
by European institutions and member states over environmental policy,
industrial policy, regional policy and the regulation of public procurement.
The above areas represented the priority objectives in the process of
completing the internal market. Public procurement was specifically identi-
fied as a significant non-tariff barrier and a detailed plan was devised to
address the issue. The European Commission based its action on two notable
studies.® Those studies provided empirical proof of the distorted market
conditions in the public sector and highlighted the benefits of the regulation
of public procurement.

The regulation of public procurement in the European Union has been
significantly influenced by the internal market project. The White Paper for

specified in the Commission’s White Paper. See also the Third Report of the
Commission to the European Parliament on the Implementation of the White Paper,
(COM) 88 134 final.

8  See Lord Cockfield’s quotation in the Cecchini Report, 1992: The European
Challenge, The Benefits of a Single Market, Wildwood House, 1988.

See Commission of the European Communities, The Cost of Non-Europe,

Basic Findings, Vol. 5, Part. A: The Cost of Non-Europe in Public Sector Procurement,
Official Publications of the European Communities, Luxembourg, 1988. Also the
Cecchini Report, 1992, op cit.



4 EU public procurement law

the Completion of the Internal Market!® and the Single European Act repre-
sent the conceptual foundations for the regulation of public markets in the
member states. The identification of public procurement as a significant non-
tariff barrier has offered ample evidence on the economic importance of its
regulation.!* Savings and price convergence appeared as the main arguments
for liberalising the trade patterns of the demand (public and utilities sectors)
and supply (industry) sides of the public procurement equation.12 The regula-
tion of public procurement exposes an economic and a legal approach to the
integration of public markets in the European Union. On the one hand, the
economic approach to the regulation of public procurement aims at creating an
integral public market across the European Union. Through the principles of
transparency, non-discrimination and objectivity in the award of public
contracts, it is envisaged that the public procurement regulatory system will
bring about competitiveness in the relevant product and geographical markets,
increase import penetration of products and services destined for the public
sector, enhance the tradability of public contracts across the common market,
result in significant price convergence and finally be the catalyst for the
needed rationalisation and industrial restructuring of the European industrial
base.13

The legal approach to the regulation of public procurement, on the other
hand, reflects a medium which facilitates the functions of the common market.
In parallel with the economic arguments, lega arguments have emerged
supporting the regulation of public procurement as a necessary ingredient of
the fundamental principles of the Treaties, such as the free movement of goods
and services, the right of establishment and the prohibition of discrimination
on nationality grounds.}* The legal significance of the regulation of public
procurement in the common market has been well documented through the
Court’s jurisprudence. The liberalisation of public procurement indicates the
wish of European institutions to eliminate preferential and discriminatory
purchasing patterns by the public sector and create seamless intra-community
trade patterns between the public and private sectors. Procurement by member

10 see European Commission, White Paper for the Completion of the Internal
Market, op cit.

1 See Commission of the European Communities, The Cost of Non-Europe, op
cit. Also the Cecchini Report, 1992 op cit.

12 The European Commission has claimed that the regulation of public procure-
ment could bring substantial savings of ECU 20 bn or 0.5% of GDP to the (European)
public sector. See European Communities, The Cost of Non-Europe, op cit.

13 See Commission of the European Communities, Statistical Performance for
Keeping Watch over Public Procurement, 1992. Also the Cost of Non-Europe, op cit.

14 see Bovis, ‘Recent case law relating to public procurement: A beacon for the
integration of public markets', Common Market Law Review, 39 (2002).
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states and their contracting authorities is often susceptible to arationale and a
policy that tend to favour indigenous undertakings and national champions!®
at the expense of more efficient competitors (domestic or Community-wide).
As the relevant markets (product and geographical) have been sheltered from
competition, distorted patterns emerge in the trade of goods, works and
services destined for the public sector. These trade patterns represent a serious
impediment in the functioning of the common market and inhibit the fulfil-
ment of the principles enshrined in the Treaties.16

Legislation, policy guidelines and jurisprudence have all played their role
in determining the need for integrated public markets in the European Union,
where sufficient levels of competition influence the most optimal patterns of
resource allocation for supplying the public sector as well as the public utili-
ties with goods, works and services. Public procurement has now been identi-
fied as akey featurein the vision of the European Union in becoming the most
competitive economy in the world by 2010.17

THE THRUST OF PUBLIC PROCUREMENT
REGULATION

Whereas the regulatory weaponry for private markets is dominated by anti-
trust law and policy, public markets are fora where the structural and behav-
ioural remedial tools of competition law emerge as rather inappropriate
instruments of a regulatory framework. The applicability of competition law
to public marketsis limited, mainly due to the fact that anti-trust often clashes
with the monopolistic structures which exist in public markets. State partici-
pation in market activitiesis regularly assisted through exclusive exploitation
of a product or a service within a geographical market. The market activities
of a public entity are protected from competition by virtue of laws on trading
and production or by virtue of delegated monopolies. Another reason for the

15 Theterm implies afirm with more than athird of its turnover made in its own
country which has enjoyed formal or informal government protection. The term has
been defined by Abravanel and Ernst, ‘ Alliance and acquisition strategies for European
national champions', The McKinsey Quarterly (2) (1992), 45-62.

16 See Nicolaides (ed), Industrial Policy in the European Community: A
Necessary Response to Economic Integration, Martinus Nijhoff, 1993.

17 See Communication from the European Commission to the Council, the
European Parliament, the Economic and Social Committee, and the Committee of the
Regions, ‘Working together to maintain momentum’, 2001 Review of the Internal
Market Strategy, Brussels, 11 April 2001, COM (2001) 198 final. Also European
Commission, Commission Communication, Public Procurement in the European
Union, Brussels, 11 March 1998, COM (98) 143.
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limited applicability of anti-trust law and policy in public markets is the fact
that conceptual differences appear between the two categories of markets —
private and public — in the eyes of anti-trust, which could be attributed to their
different nature. In private markets, anti-trust law and policy seek to punish
cartels and abusive dominance of undertakings. The focus of the remedial
instruments is the supply side, which is conceived as the commanding part in
the supply/demand equation due to the fact that it instigates and controls
demand for a product. In private markets, the demand side of the equation
(consumersin general) is susceptible to exploitation and the market equilibria
are proneto distortion as aresult of the collusive behaviour of undertakings or
an abusive monopoly position. On the other hand, the structure of public
markets reveals a different picture. In the supply/demand equation, the domi-
nant part appears to be the demand side (the state and its organs as purchasers),
which stimulates demand through purchasing, whereas the supply side (the
industry) fights for access to the relevant markets. Although this is normally
the case, one should not exclude the possibility of market oligopolisation and
the potential manipulation of the demand side.!® These advanced market struc-
tures may occur more often in the future, as a result of the well-established
trends in industrial concentration.

Another argument which has relevance to the different regulatory approach
to public and private markets reflects the methods of possible market segmen-
tation and abuse. It is maintained that the segmentation of private markets
appears different than the partitioning of public ones. In private markets,
market segmentation occurs as a result of cartels and collusive behaviour,
which would lead to abuse of dominance, with a view to driving competitors
out of the relevant market, increasing market shares and ultimately increasing
profits. Private markets can be segmented both geographicaly and by refer-
ence to product or service, whereas public ones can only be geographically
segmented. This assumption leads to the argument that the partition of public
markets would probably be the result of concerted practices attributed to the
demand side. As such concerted practices focus on the origin of a product or
aservice or the nationality of a contractor, the only way to effectively partition
the relevant market would be by reference to its geographical remit. In
contrast, as far as private markets are concerned, the segmentation of the rele-
vant market (either product or geographical) can only be attributed to the
supply side. The argument goes further to reveal the fact that the balance of
power between the supply and the demand sidesisreversed in public markets.
In the latter, it is the demand side that has the dominant role in the equation by

18 see Konstadacopoulos, ‘ The linked oligopoly concept in the Single European
Market’, Public Procurement Law Review, 4 (1995), 213.
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dictating terms and conditions in purchases, initiation of transactions, as well
asin influencing production trends.1®

In public markets, concerted practices of the demand side (for example,
excluding foreign competition, application of buy-national policies, and appli-
cation of national standards policies) represent geographical market segmen-
tation, as they result in the division of the European public markets into
different national public markets. It could also be maintained that public
markets are subject to protection — rather than restriction — from competition,
to the extent that the latter are quasi-monopolistic and monopsonistic in their
structure. Indeed, the state and its organs, as contractors, possess a monopoly
position in the sense that no one competes against them in their market activ-
ities.20 Even in cases of privatisation, the monopoly position is shifted from
the public to private hands. The situation is different in cases of an open priva-
tised regime pursuing an operation in the public interest. In that case, it would
be more appropriate to refer to oligopolistic competition in the relevant
market. Also in privatised regimes, interchangeability of supply is very
limited, to the extent that monopoly position characteristics survive the trans-
fer of ownership from public to private hands. The state and its organs also
possess a monopsony position, as firms engaged in transactions with them
have no alternatives to pursue business. Access barriers to geographical public
markets are erected by states as a result of exercising their discretion to
conclude contracts with national undertakings. Thistype of activity constitutes
the partition of public markets in the European Union, whereas undertakings
operating in private markets must enter into a restrictive agreement between
themselvesin order to split up the relevant markets. Due to their different inte-
gral nature, private and public markets require different control. The control in
both cases has a strong public law character, but while anti-trust regulates
private markets, it appears rather inappropriate for public ones. Anti-trust law
and policy is a set of rules of a negative nature; undertakings must restrain
their activities to an acceptable range pre-determined in due course by the
competent authorities. On the other hand, public markets require a set of rules
that have a positive character. It should be recalled that the integration of
public markets is based on the abolition of barriers and obstacles to national
markets; it then follows that the type of competition envisaged for their regu-
lation is mainly market access competition. Above al, thisindicates that price
competition is expected to emerge in European public markets only after their
integration.

19 SeeBovis, ' The regulation of public procurement as an element in the evolu-
tion of European economic law’, European Law Journal (Spring 1998).

20 See Swann, The Retreat of the State, Harvester-Wheatsheaf, 1988, chapters
1-2.
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It appears, however, that in both private and public markets, two elements
have relevance when attempting their regulation. The first element isthe price
differentiation of similar products; the second element is access to the relevant
markets. As the European integration is an economic process which aims at
dismantling barriers to trade and approximating national economies, the need
to create acceptable levels of competition in both public and private markets
becomes more demanding. In fact, a regime of genuine competition in public
markets would benefit the public interest as it would lower the price of goods
and services for the public, as well as achieving substantial savings for the
public purse.

The evolution of public procurement regulation in the European Union
points towards a strategy for eliminating discriminatory public procurement
amongst member states that have posed significant obstacles to the funda-
mental principles of free movement of goods, the right of establishment and
the freedom to provide services. That strategy has been based on two princi-
pal assumptions: the first assumption acknowledged the fact that in order to
eliminate preferential and discriminatory purchasing practices in European
public markets, a great deal of transparency and openness was needed; the
second assumption rested on the premise that the only way to regulate public
procurement in the member states in an effective manner was through the
process of harmonisation of existing laws and administrative practices which
had been in operation, and not through a uniform regulatory pattern which
would replace all existing laws and administrative practices throughout the
Community. The latter assumption indirectly recognised the need for a decen-
tralised system of regulation for public procurement in the Community, well
ahead of the pronouncement of the principle of subsidiarity which was intro-
duced in the European law jargon some years later by virtue of the Maastricht
Treaty on European Union.

Since harmonisation was adopted as the most appropriate method of regu-
lation of public procurement in the common market, and the decentralised
character of the regime was reinforced through legislation, the onus then was
shifted to the national administrations of the member states, which had to
implement the Community principles in domestic law and give a certain
degree of clarity and |legitimate expectation to interested parties. Occasionally,
the European Commission is criticised for not reserving for itself or other
Community institutions central powers, other than those already available and
at its disposa as the guardian of the Treaty, in relation to the enforcement of
and compliance with public procurement rules. Critics often refer to the
applicability of competition law and policy of the European Union and the
regime which legally implements it through specific Regulations. However,
although in principle competition law of the European Union may apply to the
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awarding of public contracts,?! the effectiveness and efficiency of aregulatory
regime in the public markets through basic anti-trust remedies remains a chal-
lenge for the law and for policy makers. Application of arigid regime in a
uniform way across the common market would not take into account national
particularities in public procurement and a highest common denominator
would probably eliminate any elements of flexibility in the system. Public
procurement, as the nexus of transactions in the supply chain of the public
sector, does not differ in principle from the management of purchasing prac-
tices in the private sector, which remains unregul ated.

Thelegal instruments chosen by European institutions to achieve the objec-
tive of flexibility are Directives. Public markets and their regulation are domi-
nated by different legal regimes and legal approaches that diverge to a
considerable extent from each other. Directives, as flexible legal instruments
leaving agreat deal of discretion in the hands of member states with respect to
the forms and methods of their implementation, can harmonise public markets,
taking into account existing divergencesin domestic legal systems. The appro-
priateness of Directives to achieve the desired degree of competition in public
markets and establish a regime where optimal resource allocation benefits the
public interest is unquestionable. The nature and character of Directives, as
‘framework’ legal instruments, aim at harmonising existing legal systems,
bringing them into conformity with envisaged Community objectives.
Directives attempt to approximate different national laws and achieve a simi-
lar legal regime throughout the common market, based on the lowest common
denominator amongst the systems of the member states. Divergences will
inevitably remain, as the European Union lacks the powers to abolish existing
domestic legal regimes and impose ab initio a different one.22 Nevertheless, it

21 See case Cooperative Vereniging ‘Suiker Unie’ UA v. Commission, [1975]
ECR 1663, in which the European Court of Justice recognised the adverse effects of
concerted practices in tendering procedures on competition in the common market.
This case appears to have opened the way for the application of competition law to
public procurement in the Community. The applicability of Competition Law provi-
sions of the Treaty (Articles 81, 82 EC) in controlling collusive tendering and anti-
competitive behaviour of suppliers was also the subject of Commission Decision
92/204, OJ 1992 L 92/1. It could be argued that competition law and policy apply
equally to private aswell as public markets, but the explicit provisions of the Directives
on consortia participation in tendering procedures might limit the scope of Articles 81
EC and 82 EC on public procurement.

22 For the constitutional aspects of the application of a Regulation in domestic
legal orders, see the reservations of the French Government after the adoption of the
SEA and in particular Article 100A EC, which constitutes the legal basis of al Public
Procurement Directives after 1986 in Kapteyn and Verloren van Themaat, Introduction
to the Law of the European Communities, 2nd edn, Kluwer-Deventer, 1989, pp.
470-79.
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should be pointed out that Regulations aim at unification of the regimes
governing the member states' legal orders and have been extensively used in
the anti-trust field. It could be further argued that Regulations reveal al the
characteristics of instruments of public law, in particular to the extent that they
aredirectly applicable and produce vertical and horizontal direct effectiveness.
Apart from the creation of a uniform system common to the internal legal
orders of the member states, other notable advantages of having recourse to
Regulations instead of Directives would have been the fact that individuals
could directly rely on their provisions not only against the state but also
against other individuals before domestic courts.

Directives, on the other hand, appear to have strong characteristics as
instruments of public law, inasmuch as they congtitute the legal framework
within which the state must enact rules that regulate the relevant sector.
Directives, unlike Regulations, lay down duties and obligations addressed
only to member states. Regulations, in addition, introduce rights of individu-
als to be respected by member states and also other individuals. Directives
resemble circulars at domestic administrative level, to the extent that the |atter
provide the framework for action by central government towards the compe-
tent decentralised authority. The difference isthat Directives are binding lega
instruments and may be relied upon before national courts by individuals
under certain circumstances restrictively interpreted by the European Court of
Justice (the case of direct effect), whereas administrative circulars produce no
binding effects. Directives, as Community legal instruments, were thought to
be the most appropriate method to regulate public markets in the European
Union. As mentioned above, fundamental differencesin existing national legal
systems dictated the continuation of domestic public market regimes, but the
main concern was their enforcement at national level. In fact, it was the range
of procedural and substantive sensibilities and peculiarities found in the judi-
cia infrastructure of the member states, especially the system through which
judicial review of public procurement is channelled, that prevented legal unifi-
cation at Community level by means of Regulations.

Treaty provisions on non-discrimination, on the prohibition of barriers to
intra-community trade, on the freedom to provide services and on the right of
establishment, on public undertakings and undertakings to which member
states grant special or exclusive rights and on state monopolies providing
services of general economic interest, although capable of embracing the legal
relations arising from public procurement in the common market and regul at-
ing intra-community trade of public contracts according to the principles stip-
ulated in the Treaties, seemed insufficient on their own to eliminate the
protection afforded to domestic undertakings by preferential public procure-
ment. The diversity of legal systemswithin the member states of the European
Union and the differences in existing domestic public procurement rules
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would have rendered the regulation of public markets ineffective, if recourse
was sought solely to primary Community legislation. The negative character
of the primary Community provisions which apply to public procurement, to
the extent that they provide a lega framework which prohibits any obstruc-
tions, distortions and hindrances to intra-community trade and the relevant
fundamental principles, could be seen as the main reason for the need by
European institutions to intervene and introduce a set of rules which, although
based upon the primary Community rules above, have a positive character in
the sense that they allow a margin of discretion in their implementation.
Owing to the decentralised nature of any regulatory form of public procure-
ment in the common market, the normative character of the primary
Community rules was diluted in favour of aprocess of harmonisation of exist-
ing laws and practices in the member states.

THE NOTION OF PUBLIC MARKETS

The main reason for regulating public sector and utilities procurement is to
bring their respective markets paralel to the operation of private markets.
European policy makers have recognised the distinctive character of public
markets and focused on establishing conditions similar to those that control
the operation of private markets. The public markets reflect an economic equa-
tion where the demand side is represented by the public sector at large and the
utilities, whereas the supply side covers industry.

The state and its organs enter the market place in pursuit of the public inter-
est.23 However, the activities of the state and its organs do not display the
commercial characteristics of private entrepreneurship, as the aim of the
public sector is not the maximisation of profits but the observance of public
interest.2* This fundamental difference emerges as the basis for the creation of
public markets where public interest substitutes for profit maximisation.2

23 See Valadou, ‘La notion de pouvoir adjudicateur en matiére de marchés de
travaux’, Semaine Juridique (1991), ed. E, no. 3; Bovis, ‘La notion et les attributions
d’ organisme de droit public comme pouvoirs adjudicateurs dans le régime des marchés
publics', Contrats Publics (September 2003).

24 Flamme and Flamme, ‘Enfin I’ Europe des Marchés Publics, Actualité
Juridique — Droit Administratif (1989).

25 On the issue of public interest and its relation to profit, see cases C-223/99,
Agora S| v. Ente Autonomo Fiera Internazionale di Milano and C-260/99 Excelsior
She di Pedrotti Runa & C v. Ente Autonomo Fiera Internazionale di Milano, [2001]
ECR 3605; C-360/96, Gemeente Arnhem Gemeente Rheden v. BFI Holding BV, [1998]
ECR 6821; C-44/96, Mannesmann Anlangenbau Austria AG et al. v. Strohal
Rotationsdurck GesmbH, [1998] ECR 73. The existence of profitability deprives the



12 EU public procurement law

However, further variances distinguish private from public markets. These
focus on structural elements of the market place, competitiveness, demand
conditions, supply conditions, the production process, and finally pricing and
risk. They also provide an indication of the different methods and approaches
employed in their regulation.26

Private markets are generally structured as a result of competitive pressures
originating in the interaction between buyers and supplier and their configura-
tion can vary from monopoly or oligopoly conditions to models representing
perfect competition. Demand arises from heterogeneous buyers with a variety
of specific needs, is based on expectations and is multiple for each product.
Supply, on the other hand, is offered through various product ranges, where
products are standardised using known technology, but constantly improved
through research and devel opment processes. The production process is based
on mass-production patterns and the product range represents a large choice
including substitutes, whereas the critical production factor is cost level. The
development cycle appears to be short to medium term and finaly, the tech-
nology of products destined for private marketsis evolutionary. Purchases are
made when an acceptable balance between price and quality is achieved.
Purchase orders are in bulk and at limited intervals. Pricing policy in private
markets is determined by competitive forces and the purchasing decision is
focused on the price—quality relation, where the risk factor is highly relevant.

On the other hand, public markets tend to be structured and to function in
a different way. The market structure often reveals monopsony characteris-
tics.2” In terms of its origins, demand in public markets is intitutionalised and
operates mainly under budgetary constraints rather than being subject to the
price mechanism. It is also based on fulfilment of tasks (pursuit of public inter-
est) and itissingle for many products. Supply a so haslimited origins, in terms
of the establishment of close ties between the public sector and the industries
supplying it, and there is often a limited product range. Products are rarely
innovative and technologically advanced and pricing is determined through
tendering and negotiations. The purchasing decision is primarily based upon
the life-time cycle, reliability, price and political considerations. Purchasing
patterns follow tendering and negotiations and often purchases are dictated by
policy rather than price/quality considerations.

The intellectual support of public procurement regulation in the European
Union draws inferences from economic theories. Although the regulation of

relevant market of public interest functions, since it cultivates competition and as a
result the substitutability of supply denotes that the market is a private market.

26 See Bovis, The Liberalisation of Public Procurement in the European Union
and its Effects on the Common Market, Ashgate, 1998, chapter 1.

27" Monopsony is the reverse of monopoly power. The state and its organs often
appear as the sole outlet for an industry’s output.
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public procurement aims primarily at the purchasing patterns on the demand
side, it is envisaged that the integration of public markets through enhanced
competition could bring about beneficial effects for the supply side. These
effects focus on the optimal alocation of resources within European indus-
tries, the rationalisation of production and supply, the promotion of mergers
and acquisitions and the creation of globally competitive industries. Public
procurement has cyclical dynamics. It purportsto change both behavioura and
structural perceptions and applies its effects to both the demand and supply
sides.

The integration of public markets in the European Union is achieved solely
by reference to the regulation of the purchasing behaviour of the demand side
(the contracting authorities). The behaviour of the supply side is not the
subject of public procurement legidation, athough its regulation would
arguably be of equal importance to the integration of public markets in the
European Union. The supply side in the public procurement equation is
subject to the competition law and policy of the European Union, although
there is no integral mechanism in the public procurement legislation which is
capable of introducing anti-trust rules to the supply side. Sricto sensu, anti-
competitive behaviour of undertakings or collusive tendering do not appear as
reasons for disqualification from the selection and award procedures of public
contracts.

European institutions have assumed that encouraging the public and utili-
ties sectors in the European Union to adopt purchasing behaviour which is
homogeneous and based on the principles of openness, transparency and non-
discrimination will achieve efficiency gains and public sector savings and
stimulate industrial restructuring on the supply side.

The European Commission has claimed that the regulation of public
procurement throughout the European Union and the resulting elimination of
non-tariff barriers arising from discriminatory and preferential purchasing
patterns of member sates could bring about substantial savings estimated
around 0.5% of the gross domestic product of the European Union. Combating
discrimination on grounds of nationality in the award of public procurement
contracts and eliminating domestic preferential purchasing schemes could
result in efficiency gains at European and national levels through the emer-
gence of three major effects which would primarily influence the supply side.
These include a trade effect, a competition effect and a restructuring effect.

The trade effect represents the actual and potential savings that the public
sector would be able to achieve through lower cost purchasing. The trade
effect is a result of the principle of transparency in public markets (compul-
sory advertisement of public contracts above certain thresholds). However, the
principle of transparency and the associated trade effect in public markets do
not in themsel ves guarantee the establishment of competitive conditionsin the
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relevant markets, as market access—a structural element in the process of inte-
gration of public markets in Europe — could subsequently be hindered by the
discriminatory behaviour of contracting authorities in the selection and award
stages of public procurement. The trade effect has a static dimension, since it
emerges as a consequence of enhanced market access in the relevant sector or
industry.

The competition effect relates to the changes in industrial performance
resulting from changes in the price behaviour of national firms which had
previously been protected from competition by means of preferential and
discriminatory procurement practices. The competition effect derives also
from the principle of transparency and appears to possess rather static charac-
teristics. Transparency in public procurement breaks down information and
awareness barriers in public markets, and as mentioned above, it brings about
atrade effect in the relevant sectors or industries by means of price competi-
tiveness. The competition effect comes as a natural consegquence of price
competitiveness and inserts an element of long-term competitiveness in the
relevant industries in aspects other than price (for example, research and
development, innovation, customer care). The competition effect will materi-
alise in the form of price convergence of goods, works and services destined
for the public sector. Price convergence could take place both nationally and
Community-wide, inasmuch as competition in the relevant markets would
equalise the prices of similar products.

Finally, the restructuring effect reveals the restructuring dimension and the
re-organisational dynamics on the supply side, as aresult of increased compe-
tition in the relevant markets. The restructuring effect is a dynamic one and
refersto the long-term industrial and sectoral adjustment within industries that
supply the public sector. The restructuring effect will encapsulate the reaction
of the relevant sector or industry to the competitive regime imposed upon the
demand and supply sides, as a result of openness and transparency and the
consequential trade and competition effects. The response of the relevant
sector or industry and the restructuring effect itself will depend on the effi-
ciency with which the industry merges, diversifies, converts or abortsthe rele-
vant competitive markets and will also reflect contemporary national
industrial policies.28

From the mid-1980s, the regulation of public procurement in the European
Union became a priority. The inefficiency of the relevant primary and
secondary Community provisionsto combat discriminatory practices and pref-
erential public purchases by contracting authorities throughout the common

28 See European Commission, The Opening-up of Public Procurement to
Foreign Direct Investment in the European Community, CC 93/79, 1995.
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market was disclosed, as stetistical results revealed significantly low cross-
border import penetration in public contracts. Furthermore, a disturbing
picture emerged as to the extent of differentiation of market access in public
procurement opportunities in the member states of the European Union.
Market access reflects the effectiveness of import penetration strategies
(marketing, predatory pricing, venture alliances) by an undertaking and very
much depends upon the regime of competition reigning in the relevant market
place.

If scale economies were important in defining the most desirable purchas-
ing pattern for the public sector and if competition were to increase amongst
industries which supply the latter, an efficient European industrial structure
would support fewer firms operating at full capacity.2® Strategic mergers and
cross-border investments would reshape the industries and reorganise the
operation of firms. Within this reorganisation process, structural adjustment
would constantly change in order to adapt to the new market environment
introduced by the legal regime on public procurement. In the process of devel-
oping new industrial strategies, two factors appear essential: the need for inte-
gration of industrial activities®® and the need to meet local demands.

In the past many of the advantages offered to national championsand locally
operating firms in public procurement markets had discouraged the tradability
of public contracts3! amongst European industries.32 Persistently low import
penetration in protected public procurement sectors dictated a corporate strat-
egy to the relevant industries. Before the opening up of public procurement in
Europe, the typical strategic choice was low on integration and high on respon-
siveness, including the replication of al major corporate functions (production,
research and development, marketing) in each member state. The on-going
realisation of the common market and the regulation of public procurement in
the European Union have been forcing undertakings to revise their strategies
and to build up network organisations which combine local responsiveness
with a high degree of centralisation and co-ordination of major supporting
activities. The new strategy has the characteristics of a multi-focal strategy.

29 See Dunning, ‘Explaining changing patterns of international production: In
defence of the eclectic theory’, Oxford Bulletin of Economics and Satistics, 41(4)
(1979), 269-95.

30 See Dunning, The Globalisation of Business: The Challenge of the 1990s,
Routledge, London and New York, 1993.

31 Theterm tradability of public contracts denotes the effectiveness of the supply
side in engaging in transactions with public authorities in member states other than the
state of residence or nationdlity.

32 See McLachlan, ‘Discriminatory public procurement, economic integration
and the role of bureaucracy’, Journal of Common Market Sudies, 23(4) (1985),
357-72.
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The adoption of multi-focal strategies or global integration strategies
involves amajor shift in location patterns of key functions within firms.33 The
old decentralised multinational organisations which duplicated major func-
tions in each country in which they operated need to transform into an inte-
grated system of which the key elements show a different degree of regional
concentration.34 As a consequence of the new organisational structure, differ-
ent types of international transactions are expected to occur.3> Specialisation
and concentration of activities in certain regions will lead to more trade
between certain member states. In addition, as a result of the corporate
network system, trade will increasingly develop into intra-firm trade and intra-
industry trade with greater exchange of intermediary products.36 The organi-
sational rationalisation following the development of network organisations
may result in a problem of ownership and location of corporate headquarters.
Some member states may fear losing strategic control in the restructuring
process®’ and may therefore resist the rationalisation process that the industry
has been undergoing, by imposing various restrictions in terms of ownership
or control structures of locally operating firms.

33 Porter, The Competitive Advantage of Nations, Macmillan, London, 1990.

34 prahalad and Doz, The Multinational Mission: Balancing Local Demands and
Global Vision, The Free Press, 1987.

35 Dunning, ‘Multinational enterprisesin the 1970's’, in Hopt, European Merger
Contract, de Fruyter, Berlin, 1982.

36 Vandermerwe, ‘A framework for constructing Euro-networks, European
Management Journal, 11(1) (1989), 55-61.

37" Tirole, The Theory of Industrial Organization, The MIT Press, Cambridge,
MA, 1988.



2. The development of a public
procurement framework

THE FIRST GENERATION OF PUBLIC PROCUREMENT
ACQUIS

Public Supplies

Asearly as 1962, European institutions realised how important public procure-
ment was to the functioning of the common market. The Council of Ministers
adopted two General Programmes! for the elimination of restrictions on inter-
state trade with a view to providing guidance to member states on the imple-
mentation of Articles 52, 53 EC (right of establishment) and 59, 60 EC
(freedom to provide services). Member states had in operation rules and prac-
tices for the award of public contracts which discriminated against foreign
undertakings on nationality grounds. The result of such restrictions was a
significant fragmentation of the common market, in relation to public procure-
ment.

The General Programmes aimed at the abolition of restrictions which ‘. . .
exclude, limit or impose conditions upon the capacity to submit offers or to
participate as main contractors or subcontractors in contract awards by the
state or legal persons governed by public law’. The General Programmes
envisaged a gradual removal of quotas established between member states for
public contracts and the co-ordination of national procedures for their award
to persons or undertakings of other member states through agencies estab-
lished in other member states or directly to those persons or undertakings. The
two General Programmes took account of the special features of public works
contracts.

In 1966 the European Commission introduced Directive 66/683,2 which
required the elimination of measures prohibiting the use of imported products
or prescribing that of domestic products in public procurement. The Directive
was adopted in the light of the abalition of al quotas and measures having an

1 SeeJO. 1962 36/32.
2 SeeJO. 1966 P 3748.

17
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effect equivalent to quantitative restrictions upon trade amongst member
states, asaresult of thefirst transitional period of the European Communities.3
However, public supplies contracts were exempted pending the adoption of a
specific Directive, which was adopted in 1970. The Commission in that year
enacted Directive 70/32% on the basis of Article 33(7) EC, hence introducing
the prohibition of measures having an effect equivalent to quantitative restric-
tions on public procurement.

Directive 70/32 applied to al products of whatever description which were
admitted to free circulation within the Community by virtue of Articles 9 and
10 EC. These were products originating in a member state, as well as third
country products admitted to free circulation within the Community through a
member state. The Directive indicated two types of barriers that states, terri-
torial authorities and other public corporate bodies could impose upon
procurement of public supplies;® (i) those preventing or inhibiting the supply
of imported products and (ii) those favouring the supply of domestic products
or granting preferential treatment, except treatment relating to state aids or
preferential taxation.® The Directive in Article 3(3) listed a number of forms
of discrimination against foreign goods. Among those were technical specifi-
cations, which though applicable to both domestic and imported products, had
restrictive effects on trade.

The rationale behind Directive 70/32 was similar to the aims of Directive
66/683. However, Directive 70/32 was the very first legal instrument to regu-
late public supplies contracts in the European Communities and came into
force after the expiry of the first transitional period at the end of 1969. The
expiry of thetransitional period, inter alia, resulted in rendering Article 30 EC
(free movement of goods) directly effective, thus questioning the logic of
introducing secondary legislation with its main thrust the free movement of
goods, when at the same time primary Treaty provisions guaranteeing the prin-
ciple of free movement of goods had become directly effective.

Directive 70/32 attempted to integrate markets relating to the supply of
goods destined for the public sector from within and from outside the
European Community. It made clear to member states that public supplies
markets could not be confined within the geographical territory of the

3 Thefirst transitional period covered the period from the establishment of the
European Communities until 31 December 1969. See Article 8(7) EC.

4 SeeJO.1970L 13/1.

5 SeeArticles 3(1) and 3(2), of EC Directive 70/32, as well as the preamble to
the Directive.

6 State aids must be assessed under the framework of Article 92 EC, whereas
direct and indirect forms of taxation are ultimately at the discretion of member states
by virtue of Article 90 EC.
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European Community, or the national borders of member states. It defined the
market for public supplies as abroader field of sourcing goods destined for the
public sector.”

In 1977, the Council of Ministers adopted Directive 77/628 for the co-ordi-
nation of procedures for the award of public supply contracts, based on
Articles 30 and 100 EC. This Directive, which came into force in 1978, was
designed to ensure more effective supervision of compliance than the previous
Directive 70/32 on public supplies and also adherence to the negative obliga-
tions of Article 30 EC. The Directive imposed a number of positive obligations
on purchasing bodies and contracting authorities,® which in turn introduced a
great deal of discretion in the hands of member states. The positive obligations
imposed on member states by virtue of Directive 77/62 raised a number of
guestions as to the direct effectiveness of its provisions. The fact that a
Directive imposes positive obligations may affect the direct effectiveness of its
provisions. The European Court of Justice was initially reluctant to accept
that the margin of discretion deriving from a positive obligation was capable
of rendering the provision in question directly effective. Interestingly, in two
cases!! it ruled that even positive obligations contained in a Directive may
have a direct effect.

The primary aim of Directive 77/62 was to enhance the efficiency and
transparency of public markets by ensuring that conditions of competition
were not distorted and that contracts were allocated to suppliers and contrac-
tors under the most favourable conditions for the public sector. Directive 77/62
introduced three fundamental principles. () Community-wide advertising of

7 This was the first attempt to link public procurement to the Commercial
Policy of the European Communities and resulted in cultivating the ground for the
introduction of common commercia policy considerations in public procurement. Ten
yearslater in 1980, the European Commission was concluding on behalf of the member
states the Agreement on Government Procurement during the GATT Tokyo Round,
thus expanding the territorial application of the EC internal regime to members/signa-
tories to the Agreement. See Bovis, ‘The extraterritorial effect of EC Public
Procurement Directives— The situation under the GATT Uruguay Round’, Legal Issues
of European Integration, vol. 11 (1993), 83-93. Also, Bovis, ‘ Public Procurement under
the framework of the EC Common Commercial Policy’, Public Procurement Law
Review, 4 (1993), 211-20.

8 See0J1977L 13/1.

9  SeeArticle 1(b) of Directive 77/62 and the contracting authorities specified in
Annex |.

10 see case 57/65 Alfons Luttucke GmbH v. Hauptzollampt Saarlouis, [1966]
ECR 205.

1 See case C-28/67, Firma Molkerei-Zentrale Westfalen/Lippe GmbH v.
Haupzollampt Paderborn, [1968] ECR 143; case C-13/68, A Salgoil v. Italian
Ministry of Foreign Trade, [1968] ECR 453.
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contracts; (b) prohibition of technical specifications capable of discriminat-
ing against potential bidders; and (c) application of objective criteria of
participation in tendering and award procedures. However, the scope of
Directive 77/62 was limited. It explicitly excluded from its coverage public
supplies contracts by public utilities (authorities in the transport, energy,
water and telecommuni cations sectors). The main legal reason for that exclu-
sion was that public utilities had different legal status (public corporations or
public undertakings) and operated under different regimes in member states
(some covered by public law, others governed by private law, while some
were in the process of privatisation, although essential control remained in
the hands of the state). Directive 77/62 contained a de minimis rule; it was
applicable only to public supply contracts with a value of more than 200 000
EUA.12 Its legal basis (Articles 30 and 100 EC) rendered it inapplicable to
products originating in and supplied by third countries outside the European
Communities.3

In 1980 Directive 77/62 was amended by Directive 80/76714 in order to
take account of the 1979 GATT Agreement on Government Procurement
(AGP).1> The AGP committed the European Community and its member
states to providing suppliers from third countries with access to central
government purchasing and to some defence procurement. Directive 80/767
instituted an element of multilaterality in access to international public
markets based on the principle of reciprocity.1® That AGP became part of
European Community law as it was approved by Council Decision
80/271.17

Public Works

Initially, Directive 71/30418 covered the award of works and construction

12 see Article 5(1)(a) EC Directive 77/62. EUA refers to the European Unit of
Account, the predecessor of the ECU. The threshold of the Directive was exclusive of
VAT.

13 The Directive was also inapplicable to public supplies contracts awarded
(i) pursuant to an international agreement between a member state and one or more
non-member countries; (ii) pursuant to an international agreement relating to the
stationing of troops between undertakings in a member state or a non-member country
and (iii) pursuant to a particular procedure of an international agreement.

14 See 011980 L 215/1.

15 See0J1980L 71/1.

16 see Birkinshaw and Bovis, The EC Public Supplies Directive; Public
Procurement: Legislation and Commentary, Butterworths European Law Service,
1992.

17 See 031980 L 215/1.

18 See0J1971L 185/1.
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contracts after the transitional period. The Directive required member statesto
abolish restrictions on the participation of non-nationalsin public procurement
works contracts. However, it came into force after the completion of the tran-
sitional period, when Articles 59 and 60 EC concerning the freedom to provide
services became directly effective, thusleaving few aspectsto beimplemented
by member states. It now serves mainly to list professional trade activities
which constitute public works.

In 1971, Directive 71/305'° was adopted in order to enhance the imple-
mentation of the aims envisaged in Articles 52 EC (right of establishment) and
59 EC (freedom to provide services) in the field of public works procurement.
Directive 71/305 was the primary legal vehicle for the opening up of public
works contracts to intra-community competition by seeking the co-ordination
of national procedures in the award of public works contracts. The Directive
was based on the prohibition of discriminatory technical specifications,
adequate and prompt advertising of contracts, the establishment of objective
selection and award criteria and a procedure of joint supervision by both
member states' authorities and the EC Commission to ensure the observation
of these principles.?°

The Directive’'s major objective was the establishment and enhancement of
a transparency regime in the public works sector, where conditions of undis-
torted competition would ensure that contracts are alocated to contractors
under the most favourable terms for contracting authorities. However,
Directive 71/305 had a limited thrust. It did not introduce new tendering
procedures nor were existing national procedures and practices replaced by a
set of Community rules. Member states remained free to maintain or adopt
substantive and procedural rules on condition that they comply with all the
relevant provisions of Community law and in particular, the prohibitions
following from the principles stipulated in the Treaty regarding the right of
establishment and the freedom to provide services.?

The concept of public works contracts under the first Public Works
Directive was very extensive?? and covers those contracts concluded in writ-
ing between a contractor and a contracting authority for pecuniary interest
concerning either the execution or both the execution and design of works
related to building or civil engineering activitieslisted in class 50 of the NACE
classification,?3 or the execution by whatever means of awork corresponding

19 See0J1971 L 185/5.

20 Seethe Preamble to Directive 71/305.

21 See cases 27, 28, 29/86, CEl and Bellini, [1987] ECR 3347.

22 Article 1(a) of Directive 71/305 as amended by Directive 89/440.

23 See Genera Industrial Classification of Economic Activities within the
European Communities; see Annex |1 Directive 71/305.
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to the requirements specified by the contracting authority. The above formula
was wide enough to embrace modern forms of works contracts such as project
devel oping contracts, management contracts and concession contracts.2* With
reference to the latter type of contracts, a public works concession is defined
by the Works Directive?® as a written contract between a contractor and a
contracting authority concerning either the execution or both the execution
and design of a work and for which remunerative considerations consist, at
least partly, in the right of the concessionaire to exploit exclusively the
finished construction works for a period of time. The initial Works Directive
71/305 did not apply to concession contracts, except where the concessionaire
was a public authority covered by the Directive. In such situations, only the
works subcontracted to third parties would be fully subject to its provisions. In
any other case, the only provisions of the Directive applicable to works
concessions were that the concessionaire should not discriminate on grounds
of nationality when it itself awarded contracts to third parties.26

The European Commission’s Communication to the Council on Public
Supply contracts?’ revealed an unsatisfactory situation?8 with respect to the
implementation of the Supplies and Works Directives in the legal orders of
member states.?? Subsequently, the European Commission’s White Paper on
the Completion of the Internal Market® reiterated that there was a serious and
urgent need for improvement and clarification of the relevant Public
Procurement Directives.

24 Concession contracts were public works projects under which the considera-
tion for the works consists of a franchise (concession) to operate the completed works
or in afranchise plus payment. For more details see the Guide to the Community rules
on opening government procurement, OJ 1987, L 358/1 at 28.

25 SeeArticle 1(d) of Directive 93/37.

26 geeArticle 3(3) Directive 71/305.

27 See COM (84) 717 final.

28 Thelist of factors responsible for the lack of success included inter alia: fail-
ure to advertise contracts in the Official Journal, as a result of intentional or uninten-
tional splitting up of contracts; ignorance of the relevant rules on the part of contracting
authorities or deliberate omission of these rules; excessive use of the exceptions
permitting non-competitive tendering (negotiated procedures) instead of open or
restricted procedures; discriminatory requirements posed by contracting authorities by
means of compliance with national technical standards, to the exclusion of European
standards or equivalent standards of other countries, unlawful disqualification of
suppliers or contractors or discriminatory use of the award criteria.

29 |t was anticipated that EC Directive 83/189, 0J 1983 L 165/1 was enacted in
order to assist suppliers to fulfil the requirements of norms and standards referred to in
EC Directive 77/62 and to eliminate discrimination arising through their use.

30 See COM (85) 310 final.
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THE SECOND GENERATION OF PUBLIC PROCUREMENT
ACQUIS

Public Supplies

In accordance with the Commission’s action programme, the Council of
Ministers in 1988 adopted Directive 88/295%1 amending all previous public
supplies Directives. The main improvements were:

» with open tendering procedures as the norm, negotiated procedures
were allowed in exceptional circumstances;32

» the definition of the types of supplies contracts was widened®? and the
method of calculation of the thresholds was clarified:;34

+ the exempted sectors were more strictly defined;3®

» purchasing authorities had to publish in advance information on their
annual procurement programmes and their timetable, aswell as a notice
giving details of the outcome of each award decision.36

 therulesontechnical standardswere brought in line with the new policy
on standards, which is based on the mutua recognition of national
requirements, where the objectives of national legislation are essentially
equivalent, and on the process of legislative harmonisation of technical
standards through non-governmental standardisation organisations
(CEPT, CEN, CENELEC).%"

Public Works

As aresult of the Commission’s action programme emanating from its White
Paper for the Completion of the Internal Market, the Public Works Directives
were amended by virtue of Directive 89/440. For the purposes of the
Directive, the definition of contractors comprised any legal or natural person
involved in construction activities and contracting authorities might impose a
requirement as to the form and legal status of the contractor that won the

31 See0J1988 L 127/1.

32 geeArticle 7(2) of Directive 88/295.

33 SeeArticle 1(a) of Directive 88/295.

34 SeeArticle 6(1)(c) of Directive 88/295.

35 SeeArticle 3(2)(a)(b)(c) of Directive 88/295.

36 SeeArticle 9 of Directive 88/295.

37 SeeArticle 7 of Directive 88/295. See also the White Paper on Completing the
Internal Market, paras 61-79; also Council Resolution of 7 May 1985, 0J 1985 C 136,
on a new approach in the field of technical harmonisation and standards.
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award.38 The above requirement covered for the first time the case of consor-
tia participation in public procurement contracts. To facilitate market access
and provide as many opportunities as possible for interested tenderers, the
Directive specifically prohibited contracting authorities from disqualifying
groups or consortia of tenderers without corporate structure. This meant that
contracting authorities must apply all the relevant selection and qualification
procedures equally in evaluating an offer made by a consortium and award the
contract to the consortium if the offer meets the award criteria. However, after
the award of the contract and for reasons dictated by legal certainty and legit-
imate expectation, aswell asfor reasons associated with the supervision of the
contract and its management, contracting authorities may require the incorpo-
ration of the consortium into a more concrete entity. As far as contracting
authorities are concerned, the Directive provided a definition which was very
wide and covered bodies governed by public law which is defined as being any
body ‘established for the specific purpose of meeting needs in the general
interest and not having an industrial or commercial character, which has legal
personality and is financed for the most part by the state or is subject to
management supervision by the latter’ 3 There was a list of such bodies in
Annex | of Directive 71/305, which is not exhaustive like that in the Supplies
Directive, and member states were under an obligation to notify the
Commission of any changes in that list.

Works contracts in the utilities and defence sectors and those contracts
awarded in pursuance of certain international agreements were explicitly
excluded by virtue of Articles 4 and 5 of the Directive. These provisions were
identical to the corresponding provisions of the Supplies Directives.®® This
revealed the fact that those public contracts under the framework of the Works
Directive covered mainly construction projects in the education, health, sports
and leisure facilities sectors, in as much as state, regional or local authorities
undertake such projects. Where entities involved in such activities (for exam-
ple, a hospital or a university) enjoyed considerable independence from the
state or local government, as to the undertaking of works contracts, Directive
71/305 was inapplicable, since such entities were not included in Annex | as
bodies governed by public law for the purposes of the Directive in question.
This seems to have limited the scope of the Directive only to cases where the
state or local government had direct control over the above-mentioned entities.

38 SeeArticle 21 of Directive 71/305 as amended. The same requirement is also
found in the Supplies Directive (Article 18 of Directive 77/62).

39 This definition resembles the Court’s ruling on state-controlled enterprises in
case C-152/84, Marshall v. Southampton and South West Hampshire Area Health
Authority, [1986] ECR 723.

40 SeeArticle 3 of Directive 77/62 as amended by Directive 88/295.
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Given the fact that works contracts in the utilities sectors were also excluded
from the framework of the Directive, it applied to a rather modest portion of
the construction sector. In order to moderate this undesirable result, the
amending Directive 89/440* placed an obligation upon member states to
ensure compliance with its provisions when they subsidise directly by more
than 50% a works contract awarded by an entity involved in activities relating
to certain civil engineering works and to the building of hospitals, sportsrecre-
ation and leisure facilities, school and university buildings and buildings used
for administrative purposes. These conditions seemed not to impose a heavy
duty on member states, as only direct subsidies trigger the applicability of the
Directive. Indirect ways of subsidising the entities in question, such as tax
exemptions, guaranteed loans, or provision of land free of charge, render it
inapplicable. It should be noted that under both the original Supplies and
Works Directives, preference schemesin the award of contracts were allowed.
Such schemes required the application of award criteria based on considera-
tions other than the lowest price or the most economically advantageous
tender, which are common in both regimes.*? However, preferences could only
be compatible with Community Law inasmuch they did not run contrary to the
principle of free movement of goods (Article 30 EC et seq.) and to competi-
tion law considerationsin respect of state aid.*3 Preference schemes have been
abolished since the completion of the internal market at the end of 1992.
Another important feature of Directive 89/440 was the introduction of the
regulation of concession contracts into the acquis communautaire. In fact, the
Directive incorporated the Voluntary Code of Practice, which was adopted by
the Representatives of Member States meeting within the Council in 1971.4
The Code was a non-binding instrument and contained rules on the advertis-
ing of contracts and the principle that contracting authorities awarding the
principal contract to a concessionaire were to require him to subcontract to
third parties at least 30% of the total work provided for by the principal
contract. Because of the lax character and non-binding nature of the provisions
of the Voluntary Code, its requirements could not easily be incorporated into
a binding instrument such as Directive 89/440, thus a more relaxed regime
occurred. As a result, the co-ordination rules of the Directive applied to
concession contracts only in respect of their advertising. The Directive's rules

41 SeeArticle 2 Directive 71/305 as amended by Directive 89/440.

42 SeeArticles 29(4) and 29(a) of Directive 71/305; also Article 26 of Directive
77/62.

43 Seethe Commission’s Communication on the Regional and Social Aspects of
Public Procurement, where it gives an overview of the preference schemes still exist-
ing in member states, COM (89) 400 final.

4 See0J1971 C 82/13.
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on tendering procedures, suitability criteria, selection and qualification, tech-
nical specifications and award procedures and criteria were inapplicable.
Interestingly, Article 3(3) of Directive 71/305 on the prohibition of discrimi-
nation on grounds of nationality by a concessionaire awarding subcontracts
disappeared from the text of the amending Directive 89/440. The reason might
be that by the end of the transitional period Articles 7, 48, 52, 59 and 119 EC
were directly effective and in addition, their horizontal direct effect had been
pronounced by the European Court of Justice.*®

Utilities

Initially, supplies and works contracts in the transport, water, energy and
telecommunications sectors were excluded from the relevant supplies and
works Directives.*® The exclusion of the above-mentioned sectors from the
framework of supplies Directives (77/62 and 88/295) had been officialy
attributed to the fact that the authorities entrusted with the operation of public
utilities had been subject to different legal regimesin the member states, vary-
ing from completely state-controlled enterprises to privately controlled ones.
With respect to the works Directives, the above justification also appears
valid, although Directives 71/305 and 89/440 had very limited application in
relation to construction and works projects for the entities operating in the
excluded sectors.

As far as supplies contracts were concerned, a more convincing reason for
the exclusion of those sectorsis that the projects covered therein could not fall
within the thresholds of Directives 77/62 and 88/295. Energy, telecommuni-
cations, transport and, to a lesser extent, the water industry, are technical
sectors requiring state-of-the-art technology (especialy telecommunications
and energy). The value of the relevant contracts is very high, in comparison
with (simple) supplies contracts, so the only way these sectors could have been
brought within the Supplies Directive 77/62 would have been either to
increase the thresholds (that is, 200 000 ECU) of the supplies contractsto such
alevel asto catch a substantial number of contractsin the excluded sectors or,
on the other hand, to lower the envisaged thresholds of contracts in telecom-
munications, energy, transport and water industry sectors*’ to the level of the
(simple) supplies contracts (that is 200 000 ECU). Either alternative would

45 See case C-36/74, Walrave and Koch v. Association Union Cycliste
International et al., (1974) ECR 1423; case C-43/75, Drefenne v. SABENA, (1976)
ECR 473.

46 SeeArticle 2 of Directive 77/62 as amended; Article 3 of Directive 89/440.

47 SeeArticle 12 of Directive 90/531; 400,000 ECU for water, energy and trans-
port supplies and 600,000 ECU for telecommunications supplies.
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have resulted in an undesirable situation. If the first aternative had been
chosen, the bulk of supplies contracts would have escaped from the framework
of the Supplies Directives. On the other hand, reducing the thresholds of the
excluded sectors to 200 000 ECU would have eliminated the de minimis rule
for those sectors. The principle of the de minimisruleis an essential condition
for the dimensionality of public procurement in the European Communities,
where quantitative criteria (that is, thresholds) for the regulation of a sector are
chosen. The de minimis rule contributes significantly to lessening the admin-
istrative burdens on contracting authorities, which otherwise would make the
award of public contracts a low and costly exercise.

With respect to works contracts, the exclusion of the telecommunica-
tions, transport, energy and water industry sectors from Directives 71/305
and 89/440 could be better justified by reference to the different legal posi-
tions of the entities in question in the member states. If a privately
controlled entity operating in the above sectors were to be involved in a
construction project, Works Directives would be inapplicable, as the former
was not included among the contracting authorities specified in Annex |
(bodies governed by public law). To cover both privately and publicly
controlled entities operating in the relevant utilities sectors, the Works
Directives should have expanded the definition of contracting authorities;
but this would have resulted in an internal disturbance in the operation of
the original Supplies and Works Directives, which had envisaged as their
objective the regulation of the award of construction projects and that of
supplies contracts, exclusively by the state or local government or bodies
governed by public law. Thus, in order to regulate the transport, telecom-
munications, and energy and water sectors, the only viable and reasonable
solution appeared to be the introduction of a separate legal instrument,
applying the same principles as those found in the Supplies and Works
Directives.

A more sceptical explanation for the late regulation of utilities procurement
could be the fact that due to their purchasing volume and relative magnitude,
public utilities procurement constituted an important domestic industrial
policy instrument. Member states appeared reluctant to subject the procure-
ment of their utilities to the rigorous transparent and competitive regime of
public works and supplies purchasing, as they have relied upon preferential
utilities procurement with aview to sustaining certain strategic national indus-
tries.48

The European Commission was requested by the Council to follow the

48 See European Commission, Statistical Performance Indicators for Keeping
Watch over Public Procurement, 1992.
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progress of the CEPT proceedings® on harmonisation in the field of telecom-
munications and to submit to the latter a timetable for measures ensuring
effective competition in the field of supply contracts awarded for telecommu-
nications services. The Commission, in its Recommendations on
Telecommunications, also expressed its desire to ensure that the objective of
an open market, in particular for suppliers within the European Community,
was being achieved without undesirable consequences for trade patterns with
non-member countries. In its 1984 Communication to the Council on public
supply contracts®® and its White Paper on the Completion of the Internal
Market,%2 the Commission reiterated the need to liberalise the so far excluded
sectors, particularly the telecommunications sectors.

The European Parliament’s Committee on Economic and Monetary
Affairsand Industrial Policy presented areport to the European Parliament®3
stressing the need to extend the scope of the supplies and works Directives
to cover the excluded sectors in utilities. In its Resolution® the Parliament
approved all the Commission’s and Council’s actions, and called them to
submit a proposal for a Directive to cover procurement activities and regu-
late the purchasing behaviour of excluded sectors. The Council, in
Recommendation 84/550,%° shared the Commission’s wish to open up access
to public telecommunications contracts, providing that governments of
member states should offer opportunities for Community undertakings to
tender on a non-discriminatory basis for the supply of specified telecommu-
nications equipment and should also report to the Commission on imple-
menting measures and practical effects. In 1988 the Commission issued
Directive 88/301%¢ on competition in the telecommunications terminal
equipment markets.

In 1990 the Council adopted Directive 90/531%7 on the procurement proce-
dures of entities operating in the water, energy, transport and telecommunica-
tions sectors. The regime reflected similar characteristics to the Supplies and
Works Directives with some important differences asto the flexibility given to

49 CEPT is the European Conference of Postal and Telecommunications
Administrations, established in Montreux in 1959 and aiming at closer relations
between member administrations to improve their administrative and technical
services, 0J 1977 C 11/3.

50 See COM (80) 422 final.

51 See COM (84) 717 final.

52 See COM (85) 310 final.

53 See the von Wogau report, DOC. A2-38/85.

5 See0J1985 C 175/241.

%5 See0J 1984 L 289/51.

5%  See0J1988 L 131/73.

57 See0J1990 L 297.
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the contracting authorities over the choice of methods to be used to make the
award process competitive.>8

The legidlative background of the Utilities Directive and the arduous
process of the regulation of public utilities procurement are justified by the
high complexity of the regime. The fact that public utilities often have unclear
legal status or that their legal nature varies within the member states' legal
systems has obviously made it difficult to introduce a single legal instrument
to regulate their purchasing, although such a prolonged delay should be attrib-
uted to other factors. It may be recalled that public utilities absorb the vast
majority of high technology equipment designated for public services and
public interest projects. Protectionism in strategic industrial sectors has been
pursued through preferential purchasing with a view either to sustaining the
relevant industries or to assisting the development of infant industries in
member states. The regulation of utilities procurement had to overcome not
only the significant legislative barriers attributed to their nature but also the
abandoning of member states’ individual industrial policies through strategic
procurement. In addition to those constraints, the fear of an uncontrolled flow
of direct investment which would target vulnerable European-based high tech-
nology industries and the subsequent possible increase in take-overs and
acquisitions, mainly from Japanese and American investors, time and again,
discouraged the attempts of European institutions to integrate the utilities
procurement within the common market.

Thefirst Utilities Directive represented the most radical approach to public
sector integration in Europe and its enactment coincided with the envisaged
international liberalisation of public procurement during the Uruguay GATT
negotiations. One might question such a strategy by European institutions,
particularly bearing in mind the vulnerability of Europe’s high-tech industry in
comparison with those of the USA and Japan. However, the GATT regime
introduced a new erain the accessibility of international public markets, to the
extent that highly protectionist countries like the USA and Japan must, under
the new regime, abolish their buy-national laws and policies and open their
public markets to international competition, on areciprocal basis.

The ambit of the first Utilities Directive and the scope of its application
appeared more complicated than those of the Supplies and Works Directives,
although the internal legal structure of al three Directives is very similar.
Articles 1 and 2 of thefirst Utilities Directive constituted the broad framework

58 The Directive provided different implementing periods for Spain, Greece and
Portugal. Spain had to implement its provisions by 1 January 1996 and Greece and
Portugal by 1 January 1998 respectively. The delay in the uniform implementation of
the Utilities Directive could be attributed to the preparations needed for the integration
of the public utilities sectors in the respective countries.
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of the Directive's application, providing various definitions and the remit of
some preliminary exemptions. The first Utilities Directive devoted a substan-
tia amount of provisions to attempting to exempt from application certain
contracts or activities that have been deemed ineligible for community-wide
regulation.

Apart from the normal exemptions on the grounds of defence and security
and confidentiality, the major exemptions in the applicability of the first
Utilities Directive were provided for under Articles 1 and 2. Radio and televi-
sion broadcasting were not classified as telecommunication activities and were
specifically excluded from the ambit of the Directive by virtue of Article 2.
Also, bus transport servicesto the public were excluded on condition that their
providers operated under aregime of competitive conditions, which meant that
other potential contractors or suppliers of similar services were alowed to
enter the relevant geographical and product markets and compete against the
existing utilities provider (Article 2(4)). A similar rule applied to telecommu-
nication services which operate within a competitive market.>

Under the same special exemptions provided for by Article (2) of the
Directive were the cases of private entities supplying gas, heat, drinking water
and electricity. Although the wording and spirit of the Directive covered
private entities operating under exclusive and special rights in the utilities
sectors, nevertheless under certain conditions, those entities could be
exempted from the rules of the Directive. In the case of production of drink-
ing water and production and distribution of electricity, if a private entity was
able to demonstrate and prove that it did so for its own purposes, which were
not related to the provision of drinking water or electricity to the public, that
entity escaped the provisions of the Directive. Similarly, if aprivate entity was
able to show that it supplied to the public network drinking water or electric-
ity which was destined for its own consumption, and that the total so supplied
to the network was not more than 30% of the total produced by that network
in any one year over athree-year period, that entity was also exempt.5°

In the case of gas and heat supplies, if the production by a private entity was
related to an activity other than supply to a network for public consumption,
then the first utilities Directive did not apply to that entity. Along the same
lines, if the supply of gas and heat by a private entity to a public network
related to economic exploitation only and did not exceed 20% of the firm's
turnover in any one year, taking an average of the preceding three years and
the current year, then that entity was also exempt.5l Those exemptions

59 SeeArticle 2(4) and Article 8 of the Utilities Directive amended by Directive

60 seeArticle 2(5)(a) of the Utilities Directive amended by Directive 93/38.
61 sSeeArticle 2(5)(b) of the Utilities Directive amended by Directive 93/38.
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predominantly covered entities that have research and development as their
main objective in the relevant utilities sector, or that did not play amajor role
in supplying public networks with water or energy.52

There were also exemptions for entities exploring for gas, oil, coa and
other solid fuels under Article 3. Entities operating in those sectors were not
regarded as having an exclusive right provided that certain conditions were
fulfilled. Those conditions were cumulative and stipulated that, when an
exploitation right was granted to the entity in question, the latter was exempt
from the Utilities Directives provided that other bodies were able to compete
for the same exclusive rights under free competition; that the financial and
technical criteriato be used in awarding exclusive rights were clearly spelt out
before the award was made; that objective criteria as to the way in which
exploitation was to be carried out were specified; that these criteria were
published before requests for tenders were made and applied in a non-discrim-
inatory way; that all operating obligations, royalty and capital and revenue
participation agreements were published in advance; and finally, that contract-
ing authorities were not required to provide information on their intentions
about procurement except at the request of national authorities.®3 Furthermore,
member states had to ensure that those exempted bodies and entities applied
a least the principles of non-discrimination and competition. They were
obliged to provide areport to the Commission on regquest about such contracts.
However, that information requirement was less stringent than the mandatory
reporting rules in the Supply and Works Directives. It should be mentioned
that the first Utilities Directive did not apply to concession contracts granted
to entities operating in utilities sectors, awarded prior to the coming into force
of the Directive. All exemption provisions within the first Utilities Directive
were subject to assessment in the light of the four-year overall review of the
process.%4

Other exemptions covered entities in the relevant sectors which could
demonstrate that their service and network associated contracts were not
related to the specific supplies and works functions specified in the Directive,
or if they were related, they took place in a non-member state and they were
not using a European public network or a physical area.5> The member states
were under an obligation to inform the European Commission, on request, of

62 See O'Loan, ‘Implementation of Directive 90/531 and Directive 92/50 in the
United Kingdom', Public Procurement Law Review (1993), 29. Also, A. Cox, Public
Procurement in the European Community: The Single Market Rules and the
Enforcement Regime after 1992, Erlsgate Press, 1993.

63 SeeArticle 3(1) of the Utilities Directive amended by Directive 93/38.

64 SeeArticle 3(2) to (4) of the Utilities Directive amended by Directive 93/38.

65  SeeArticle 6(1) of the Utilities Directive amended by Directive 93/38.
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the cases when those exemptions had been allowed. There were also provi-
sions which allowed for resale and hire contracts to third parties to be exempt
when the awarding body did not possess an exclusive or specia right to hire
or sell the subject of the contract, and there was competition already in the
market from other suppliers or producers to provide the commodity or service
to third parties.%6 Similar relaxed reporting and monitoring requirements to
those relating to the gas, oil, coa and other solid fuels sectors were found in
Article 8 which applied to telecommunication exemptions.5”

Interestingly, shortly after the enactment of the first Utilities Directive, a
national case® concerned with the definition of the relevant provision of the
Directive relating to the application of procurement rules to entities operating
in the telecommunication sector set an interesting precedent. Article 8(1) of
the Utilities Directive provided for an exemption from the regime and for the
inapplicability of the Directive when contracting authorities in the telecom-
munications sector operated under substantially the same competitive condi-
tions within the same geographical market. The national court asked the
European Court of Justice for an interpretation of Article 8(1) of the Utilities
Directive and in particular the competence of member states to determine a
sufficiently genuine competitive regime, and the criteria for such evauation,
in a geographical area between telecommunications operators in order to
exclude them from the application of the Directive. In the preliminary ruling,
the European Court of Justice exposed the so far controversial interpretation
of Article 8(1) and the exemption schemes within the first Utilities Directive,
as well as determining member states' obligation to award damages to indi-
viduals who suffered from wrongful implementation of public procurement
Directives. The Court followed the Conclusions of the Advocate-General and
held that a member state could not decide, when implementing the Directive,
which telecommunication services were excluded from the scope of the
Directive, asthat power was reserved to the telecommunications entities them-
selves. Answering the second question, the Court maintained that in order for
the criterion in Article 8(1) to be satisfied, other contracting entities had, in al
the circumstances of the case, to be able to compete as a matter of fact aswell
as of law.

Another set of significant exemptions was provided for water authorities
under Article 9 of the first Utilities Directive. Under that provision water
authorities specified in Annex 1 were specifically exempt from the rules when
they purchased water. They were however covered by the Directive when they

66 SeeArticle 7(2) of the Utilities Directive amended by Directive 93/38.

67 SeeArticle 8(2) of the Utilities Directive amended by Directive 93/38.

68  See case C-392/93, The Queen and HM Treasury, ex parte British
Telecommunications PLC, OJ 1993 C 287/6.
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purchased other supply and construction products.®® Similarly, there were
specific exemptions for the electricity, gas and heat, oil and gas and coa and
other solid fuels entities outlined in Annexes 11, 111, IV and V of the Directive,
but only when they awarded contracts for the supply of energy or for fuels for
the production of energy. For al other relevant contracts those entities were
covered by the rules of the first Utilities Directive. Those exemptions were
provided because of the need to alow contracting authorities to procure from
local sources of supply which might not always be the cheapest, but which were
deemed to place importance on regional development policies or environmental
grounds, and because those purchases were central to the operations of those
entities and did not form part of normal supply and works procurement process.

Finally, specific exemptions under the first Utilities Directive were
provided for those carriers of passengers and providers of transport services by
air and by sea. In the preamble to the Directive it was stated that, under aseries
of measures adopted in 1987 with a view to introducing more competition
between firms providing public air services, it had been decided to exempt
such carriers from the scope of the legislation. Similarly, because shipping had
been subject to severe competitive pressures, it was decided to exempt certain
types of contracts from the Directive.”®

Thefirst Utilities Directive intended to open up procurement practicesin the
four previoudy excluded sectors, mainly to EC-wide or intra-community
competition. With respect to goods (and services) originating in third countries,
things were more complicated. A product outside the European Community, in
order to be subject to a public contract regulated by one of the European public
procurement Directives, must have been lawfully put in free circulation in at
least one member state.”! Except where there had been an international agree-
ment which granted comparable and effective access for Community undertak-
ings to public markets in a third country (the reciprocity principle), Article 29
of thefirst Utilities Directive made it possible for European contracting entities
in the utilities sector to reject offers from suppliers based outside the European
Community and required preference for European products, where Community
offers are equivalent to offers from third countries, provided the price differ-
ence between the EC product and that originating in a third country did not
exceed 3%. With reference to an international agreement granting access to
public markets, the first Utilities Directive opened the door for the application

69 SeeArticle 9(1)(a) of the Utilities Directive amended by Directive 93/38.

70 Seaferry operators would be excluded in the future, but their position was
kept under review. Inland water-ferry services and river-ferry services operated by
public authorities were to be brought within the rules.

7L For the concept of origin of goods and their lawful free circulation in the
common market, see Regulation 802/68, OJ English Specia Edition 1968(1), p. 165.
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of the GATT Agreement on Government Procurement to the utilities sector of
the European Communities.

The GATT Agreement on Government Procurement

The first Public Procurement Directives were inapplicable to products origi-
nating in and supplied by third countries. In practical termsthe meaning of this
limitation was that a product outside the Community, in order to be subject to
a public contract regulated by one of the Directives, had to be lawfully put in
free circulation in at least one member state.”? The Council, conscious of the
above limitation, adopted a Resolution’® concerning access to Community
public supply contracts for products originating in non-member states. At the
same time, negotiations in the international framework were being carried out
under the GATT Tokyo Round (1973-79). Finally, on 12 April 1979, the
GATT Agreement on Government Procurement (AGP) was concluded and
became part of the Community’slegal order by virtue of Article 228(2) EC and
Council Decision 80/271.74

The primary aims of the AGP were similar to those of the Supplies
Directive 77/62, and particularly in relation to transparency of laws and proce-
dures on government procurement and elimination of protection for domestic
suppliers and of discrimination between domestic and foreigner suppliers.”
However, the AGP provisions went further than those of Directive 77/62 by
introducing more favourable conditions for tenders from outside the
Community; the AGP was envisaged as the vehicle for establishing an inter-
national framework of rights and obligations with respect to government
procurement, with a view to achieving liberalisation and expansion of world
trade. As a conseguence, third countries/signatories to the AGP were under an
obligation to provide the same opportunities for access to Community tender-
ersin their respective public markets, as those provided by EC member states
to undertakings from those countries. Due to the above modifications speci-
fied in the AGP, Directive 77/62 was amended. The result of this amendment
was that the AGP rules were incorporated in the public supplies regime,’®
which was the only public procurement regime which produced extra-territo-
rial effectsin its application.

72 For the concept of origin of goods and their lawful free circulation in the
common market see Regulation 802/68, OJ English Special Edition 1968(1), p. 165.

7 See0J 1977 C 11/1.

74 See0J1980 L 215/1.

75 See Weiss, ‘Public Procurement in the EC — Public Supply Contracts’,
European Law Review (1988).

76 See Directives 80/767 and 88/295, supra.
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The AGP (Tokyo Round) rules which were incorporated in Directive
88/295 provided that foreign undertakings, which were based in third coun-
tries but had subsidiaries within the common market, had the same access to
public supplies contracts as European undertakings and could invoke and
enforce Community law both at Community and at national levels. Obvioudly,
it was required that undertakings from outside the Community have an
economic presence within the common market. For such purposes,
subsidiaries of foreign undertakings had to establish as corporate entities in
one of the member states and be subject to the tax laws of the member state
within which they operated. It should also be noted that under al the public
procurement Directives, contracting authorities had the right to impose an
obligation on one or more undertakings to which they wished to award a
public contract, that a specific legal form or personality conducive to the legal
regime of the contracting authorities be taken by those undertakings.

Suppliers which were signatories to the GATT, but not established in the
Community, were subject to the GATT Agreement on Government
Procurement, although they could invoke and enforce Community law. They
could not enforce GATT rules, unless the competent forum (EC member state
or third state-GATT signatory) provided the appropriate remedies. The AGP
laid down a rather inoffensive dispute settlement and enforcement procedure,
where consultation and conciliation between the aggrieved contractor and the
contracting authority played the dominant role. With respect to the enforce-
ment of the AGP rules, the Committee on Government Procurement
(composed of representatives from each of the parties), as the body responsi-
ble for consultation on matters relating to the operation of the AGP and the
furtherance of its objectives, had the right to authorise any measure adopted
by a party aimed at suspending the reciprocity principle, between that party
and a party that refused access to public markets for undertakings of the
former. State retreat represented a very interesting compliance method for
disputes in international trade. However, such actions often resulted in unsat-
isfactory consequences, amounting to trade wars between the European
Communities and third countries. Undertakings which were non-signatoriesto
GATT faced trade restrictions by member states according to Article 115 EC,
which governed the European Community’s Common External Policy.

Despite its promising aims and purposes,’’ the AGP-EC regime on public
supplies contracts had rather limited application as (i) it embraced only its
signatories, (ii) it covered only the supply of products and services that were
incidental to the supply contract and not services contracts per se and (iii) it

77 See the FIDE Congress on The Application in the Member States of the EC
Directives on Public Procurement, Madrid, 1990.
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applied only to centrally controlled authorities, thus leaving local or regiona
authorities outside its scope.

The AGP-EC regime left large areas of procurement activity unregul ated by
the GATT or by EC secondary legislation. Works and utilities contracts and
supply of services were excluded. In its 1977 Resolution’® the council noted
that the opening up of the public procurement market in respect of non-
Community countries could only be accomplished through reciprocity in treat-
ment and mutual balance of advantages. The reciprocity doctrine or the
‘mirror principle’ required that non-member states provide in their domestic
markets similar opportunities to those provided by European member states to
undertakings coming from those countries. This meant that the element of
reciprocity should have occurred between all European member states and the
third countries in question. Such a scenario was rather unlikely, so the
Commission in its statement in 1977 concerning Article 115 EC™ was
prepared to permit alimited and controlled use of its principles by individual
member states which had established economic and commercial relations with
non-member countries in public procurement. During the Tokyo Round nego-
tiations, the Council also noted that Community undertakings were participat-
ing in contracts awarded in third countries. That finding revealed that
reciprocity was a bilateral phenomenon in economic activities between a
member state and a third country. At first sight, that appeared to contradict the
centralised policy that European institutions sought to apply in the regulation
of public procurement. In this regard, the Commission stated that, in order to
prevent deflection of trade between a member state and a third country, it
would authorise the former, under Article 115 EC, to exclude from public
contracts certain products, originating in third countries, which were in free
circulation in another member state, where similar arrangements (reciprocity
effects) had been made for products imported directly. In other words, it was
thought that the use of Article 115 EC might eliminate the ‘freerider’ phenom-
enon and ‘ protect’ the benefits gained through a bilateral trade flow between a
member state and a third country. From an economic point of view, this tactic
may have prevented deflection and diversification of trade. However, it could
well be argued that it created what is sometimes more serious: non-tariff barri-
ers to intra-Community trade. It is often difficult, in the framework of an
economic union such as the EC, to strike a balance between a common exter-
nal policy and individual commercial policies pursued by one or more member
states.

One could ask why the AGP did not extend its scope to cover works

78 See0J1977 C 11/1.
®  See(0J 1977 C 11/2.
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contracts. It should be recalled that supplies and works contracts were the only
regimes covered by public procurement Community legislation during the
GATT Tokyo Round (1979). A possible answer might be that the coverage of
supply of products was the maximum that could be agreed, at least during the
first stage in the cumbersome and laborious negotiations between the European
Communities and GATT signatories. Like the EC Treaties, the GATT did not
explicitly prohibit discrimination by government purchasing agenciesin favour
of national products. Under the EC regime, discrimination for economic
reasons is justified. National authorities may justify their discriminatory
purchasing practices by invoking concern for employment and social equity,
under the broader goal of promoting greater economic efficiency and industrial
adjustment. Under the GATT regime, Article Il 8(a) excluded government
procurement from the principle of national treatment regarding its regulation.
Thus, free movement of goods was considered, with respect to public procure-
ment, to be the first step under the framework of the Multilateral Agreements
between the EC and GATT signatories with a view to liberalising trade and
preventing non-tariff barriers arising from national procurement policies.

Another possible justification of the limitation of the AGP rules to the
supplies of goods only could have been that works and construction contracts
involve further aspects that should have been taken into account in an attempt
to liberalise their regime. They involve social and regional policy aspects,
short- and long-term employment considerations, and peripheral development
of the EC regions. Liberalising the public works regime between the
Community and third countries would not only have brought into play free
trade area considerations (free movement of goods), but would have also gone
further, trespassing onto the field of economic union, where labour, capital,
payments and services need also to circulate freely.

The first Utilities Directive 90/531 interfaced with the GATT AGP regime
in a limited way. Except where there was an international agreement which
granted comparable access for Community undertakings to the public markets
of a third country, Article 29 of the Utilities Directive 90/531 alowed EC
contracting entities in the utilities sector to reject offers from outside the
Community. It also authorised a preference system where Community offers
are equivalent to offers from third countries, subject to the price differential
not exceeding 3%. The commitment of the European Communities towards
international liberalisation of utilities procurement was demonstrated by its
offer to the GATT AGP signatories during the Uruguay Round to eliminate al
discrimination regarding contracts in urban transport, ports, airports and heavy
electrical and telecommunications equipment.8°

80 See Council Regulation 1461/93, 0J 1993 L 146, on accessto public contracts



38 EU public procurement law

Expansion of the AGP framework to embrace supplies and works contracts
in the utilities sector and services contracts was pursued during the GATT
Uruguay Round.8! The new regime introduced substantial changes in the
application of the AGP with respect to types of contracts and coverage of
contracting authorities, as well as remedies available to aggrieved undertak-
ings. Works and services contracts were covered under the amended regime
and the list of contracting authorities embraced not only central government
departments and their agencies but also regional and local authorities and
some utilities in the form of public authorities or public undertakings. Certain
exemptions between the signatories did apply, but, based on bilateral agree-
ments, the amended regime promised a significant extra-territorial expansion
of European procurement legislation.82

With reference to EFTA countries, the European Commission reached an
agreement on 22 October 1991 with the seven states (European Economic
Area) to participate in the Single Market from 1 January 1993. That agreement
changed the previous framework under the preferentia agreement regime
which was in operation until 1991,% to a free trade area, as the EFTA states
were required to implement Community law, and incorporate the public
procurement Directives in their national legal orders. The regime applied to
Hungary and Poland, by virtue of their Association Agreements.8

The Remedies Directives

European Community law remains silent as to the availability of remedies
available to individuals at national level in cases of infringement of primary or
secondary legislation. To address the issue of the protection of individuals
under Community law when their rights have been violated, one should first
seek clarification of a crucia factor: the direct effectiveness of Community
law and in particular whether an infringement of a directly effective primary
or secondary Community provision may be used by individuals before
national courts as sufficient ground for an action for damages against the state.
As many provisions of Community legislation concerning public procurement
(Directives) are deemed to produce a direct effect, the question of whether an

for tenderers from the United States; Council Decision 93/323, OJ 1993 L 125, on the
conclusion of an agreement between the EC and USA on government procurement.

81 Article XXIV 1 AGP, signed on 15 April 1994 by all the previous signatories
except Hong Kong and Singapore.

82 The applicability of the new GPA to its signatories was subject to its ratifica-
tion before 1 January 1996.

83 See Weiss, ‘The law of public procurement in EFTA and the EC: The legal
framework and its implementation’, Yearbook of European Law, 1987.

84 See0J 1993 L 347/36 and OJ 1993 L 348/36.
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infringement of them can be considered as a sufficient ground for an action for
damages at national level is combined with the duty of national courts to
afford a mechanism for effective protection (remedies) of the rights conferred
on individuals by directly effective Community law. In an attempt to comple-
ment the substantive procurement rules enacted by virtue of the Supplies,
Works and Services Directives and to provide a system of effective protection
of individuals in cases of infringements of their provisions, European institu-
tions enacted the Compliance Directive on the harmonisation of laws, regula-
tions and administrative provisions relating to the application of review
procedures in the award of public works and public supply contracts
(Directive 89/665 EC).8> To encompass the utilities procurement rules,
Directive 92/13% extends the remedies and review procedures covered by
Directive 89/665 to the water, energy, transport and telecommunication
sectors. Both instruments are still applicable, pending their review sometime
between 2007 and 2008.

The scope and thrust of the Remedies Directives focus on the obligation of
member states to ensure effective and rapid review of decisions taken by
contracting authorities which infringe public procurement provisions.
Undertakings seeking relief from damagesin the context of a procedure for the
award of a contract should not be treated differently under nationa rules
implementing European public procurement laws and under other national
rules. This means that the measures to be taken concerning review procedures
should be similar to national review proceedings, without any discriminatory
character. Any person having or having had an interest in obtaining a particu-
lar public supply or public works contract and who has been or risks being
harmed by an alleged infringement of public procurement provision shall be
entitled to seek review before nationa courts. This particular obligation is
followed by a stand-till provision concerning the prior notification by the
person seeking review to the contracting authority of the aleged infringement
and of his intention to seek review. However, with respect to admissibility
aspects, there is no qudlitative or quantitative definition of the interest of a
person in obtaining a public contract. As to the element of potential harm by an
infringement of public procurement provisions, it should be cumulative with the
first element, that of interest. The prior notification should intend to exhaust any
possibility of amicable settlement before the parties have recourse to national
courts. A novelty in the Remedies Directive of the Utilities sectors®” isthe intro-
duction of the attestation procedure. Member states are required to give the
contracting entities the possibility of having their purchasing procedures and

8  See(0J1989 L 395.
86  See0J1992 L 76/7.
87 See Directive 92/13, 0J 1992 L 76/7.
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practices attested by persons authorised by law to exercise this function.
Under the attestation mechanism, possible irregularities in the award of a
public contract may be identified in advance and provide an opportunity for
the contracting authorities to correct them. The latter may include the attes-
tation statement in the notice inviting tenders published in the Official
Journal. The system appears flexible and cost-efficient and may prevent
wasteful litigation. The attestation procedure under Directive 92/13 could be
an essential requirement in the development of European standards of attes-
tation.88

THE THIRD GENERATION OF PUBLIC PROCUREMENT
ACQUIS

Public Services

The completion of the single market project in 1992 epitomised a significant
milestone in the European integration process, in that al freedoms and princi-
ples stipulated in the Treaties were properly functioning and contributing
towards the objectives of the European Communities. Whilst the liberalisation
of trade, as envisaged in international agreements such as the GATT or in
supranational organisations such as the European Union, embraces primarily
the free movement of goods, provisions regulating the provision of services
are often described as inadequate. Modern economies have witnessed a shift
in trade patterns from product manufacturing industries to markets where the
provision of services is the predominant sector of the industry. The lack of
regulation of services at a global level has given rise to economic controver-
sies. Trade wars have been taking place and the international legal community
currently attempts to adopt measures towards regulation of trade in services
within the context of the GATT Uruguay Round of multilateral trade negotia-
tions.

In line with the above considerations, European institutions enacted
Directive 92/508° on the award procedures relating to public services contracts
attempts to pave the way for liberalisation of services in public markets. The
Directive followed the same principles as the rest of the Community’s legisla-
tion on public procurement, namely compulsory Community-wide advertising
of public contracts, prohibition of technical specifications capable of discrim-
inating against potential bidders and uniform application of objective criteria

88 SeeArticle 7 of EC Directive 92/13.
89 See 0J92/50, 0J 1992 L 209.
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of participation in tendering and award procedures. The Services Directive
introduced a special type of award procedure, namely design contests, with
reference to planning projects. According to Article 1(g), design contests were
those national procedures which enable the contracting authority to acquire in
the fields of area planning, town planning, architecture and civil engineering,
aplan or design selected by ajury, after being put out to competition with or
without the award of prizes. The award of design contests, according to the
Services Directive had to follow specific rules. The admission of participants
to the contest could not be limited either by reference to the territory or part of
a member state, or on the grounds that under the law of the member state in
which the contest is organised, participants would have been required to be
either natural or legal persons. Furthermore, where design contests were
restricted to a limited number of participants, the contracting authorities had
to lay down clear and non-discriminatory selection criteriawhich ensure suffi-
cient and genuine competition among the participants. The jury had to be
composed exclusively of natural persons who were independent of the
contracting authority.

Under the Services Directive, public services contracts were contracts
which have as their object the provision of services classified in the Common
Product Classification (CPC) nomenclature of the United Nations, asa nomen-
clature for classification of services at Community level does not exist. The
United Nations Common Product Classification covers almost every conceiv-
able service an undertaking may provide, although the services description is
rather plain.

The Services Directive was the first legal instrument which attempted to
open the increasingly important public services sector to intra-community
competition. It should be mentioned that the Directives on public supplies,
public works and utilities contained provisions where the provision of services
was regarded as ancillary to the main contract under their regime, provided the
value of the services were less than the value of the supplies or works. Such
services were covered by the relevant Directive.

Specific services contracts were excluded from the scope of the Services
Directive. Apart from those contracts which were covered by the relevant
provisions of the Works, Supplies and Utilities Directives, and therefore not
considered as services, the other contracts excluded from the Services
Directive were:

0] contracts for the acquisition or rental, by whatever financial means, of
land, existing buildings, or other immovable property or concerning
rights thereon. (However, financial service contracts concluded at the
same time as, before or after the contract of acquisition or rental, in
whatever form, will be subject to the Directive);
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(i)  contracts for the acquisition, development, production or joint produc-
tion of programme material by broadcasters and contracts for broad-
casting time; %

(iif)  contracts for voice telephony, telex, radiotelephony, paging and satel-
lite services; !

(iv)  contracts for arbitration and conciliation services;

(v)  contracts for financia services in connection with the issue, sale,
purchase or transfer of securities or other financial instruments, and
central bank services;

(vi) employment contracts;

(vii) research and development service contracts other than those where the
benefits accrue exclusively to the contracting authority for its use in the
conduct of its own affairs, on condition that the service provided is
mostly remunerated by the contracting authority.

Research and development services contracts were excluded from the remit of
the Services Directive. The exclusion of such contracts could be justified by
reference to the assumption that research and development projects should not
be financed by public funds.®® However, where research and development
contracts were covered by the public procurement rules, a provision in the

% This includes the purchase of, on the one hand, services producing audio-
visual works such as films, videos and sound recording, including advertising, and, on
the other hand, broadcasting time (transmission by air, satellite or cable). In principle,
these services are covered but are given derogations in so far as they are connected to
broadcasting activities. See Armin-Trepte, Public Procurement in the EC, CCH
Europe, 1993, p. 101.

91 These have been excluded because they are not part of the Community liber-
alisation package for the telecommunications services market.

92 This refers to contracts which constitute transactions concerning shares, for
example. In the public sector, it will also include within the derogation contracts
awarded to financial intermediaries to arrange such transactions because these are
specifically excluded from the scope of investment services (Category 6 of Annex |A).
However, this exclusion does not appear in the Utilities Directive so that contracts for
the services of intermediaries who make the arrangements for such transactions would
be subject to the provisions of the Utilities Directive; see de Graaf ‘ The political agree-
ment on a common position concerning the utilities services Directive’, Public
Procurement Law Review (1992), 473. The choice of such intermediariesis often diffi-
cult in practice since it is quite often made on the basis of the perceived quality of the
intermediary or on references from existing clients and past experience. This choice
will be made no easier by the application of the procurement rules which do not neces-
sarily best fit such services; see Armin-Trepte, Public Procurement in the EC, op. cit.
p. 101.

9 See de Graaf ‘ The political agreement on a common position concerning the
utilities services Directive', and Armin-Trepte, Public Procurement in the EC, op. cit.
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Utilities Directive alowed a contracting entity to award a contract without a
prior call for competition whereit is purely for the purpose of research, exper-
iment, study or development and not for the purpose of ensuring profit or of
recovering research and development costs and in so far as the award of such
contracts does not prejudice the competitive award of subsequent contracts
which have these particular purposes.

Interestingly, service concessions, athough included in the draft Services
Directive,® have been excluded from the provisions of the final text of
Directive 92/50. The exclusion of service concessions fell short of the aspira-
tions to regulate concession contracts for the public sector under the Works
Directive and broke the consistency in the two legal instruments. The reasons
for the exclusion of service concessions from the regulatory regime of public
procurement could be attributed to the different legal requirementsin member
states to delegate powers to concessionaires. The delegation of services by
public authorities to private undertakings in some member states runs contrary
to their congtitutional provisions.

The Services Directive adopted a two-tier approach in classifying services
procured by contracting authorities. That classification was based on a ‘ prior-
ity’ and a‘non-priority’ list of services, according to the relative value of such
services in intraccommunity trade. Priority services included: maintenance
and repair services; land transport services (except for rail transport services),
including armoured car services and courier services, except transport of mail;
air transport services of passengers and freight, except transport of mail; trans-
port of mail by land and by air; telecommunications services (except voice
telephony, telex, radiotelephony, paging and satellite services); financial
services including (a) insurance services, (b) banking and investment services
(except contracts for financial services in connection with the issue, sale,
purchase or transfer of securities or other financia instruments, and central
bank services); computer and related services; research and development
services; accounting, auditing and book-keeping services; market research and
public opinion polling services, management consultant services (except arbi-
tration and conciliation services) and related services; architectural services;
engineering services and integrated engineering services; urban planning and
landscape architectural services, related scientific and technical consulting
services; technical testing and analysis services, advertising services, building-
cleaning services on afee or contract basis; publishing and printing services on
afeeor contract basis; sewage and refuse disposal services; sanitation and simi-
lar services. Non-Priority services included: hotel and restaurant services; rail

94 SeeArticle 20(2)(b) of amending Utilities Directive 93/38.
9%  See COM (90) 372 final, SYN 293 and COM (91) 322 final, SYN 293.
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transport services, water transport services, support and auxiliary transport
services; legal services, personnel placement and supply services; investiga-
tion and security services; education and vocational education services; health
and socia services; recreational, cultural and sporting services.

The division was not permanent and the European Commission has the
situation under constant review, assessing the performance of ‘non-priority’
services sectors. The two-tier approach, in practical terms, meant that the
award of priority services contracts was subject to the rigorous regime of the
public procurement Directives (advertisement, selection of tenderers, award
procedures, award criteria), whereas the award of non-priority services
contracts had to follow the basic rules of non-discrimination and publicity for
the results of the award.

Article 6 of the Services Directive provided for the inapplicability of the
Directive to service contracts which were awarded to an entity which isitself
a contracting authority within the meaning of the Directive on the basis of an
exclusive right which was granted to the contracting authority by alaw, regu-
lation or administrative provision of the member state in question.% Article
13 of the Utilities Directive provided for the exclusion of certain contracts
between contracting authorities and affiliated undertakings.” Those were
service contracts which were awarded to a service-provider which was affil-
iated to the contracting entity and service contracts which were awarded to a
service-provider which was affiliated to a contracting entity participating in a
joint venture formed for the purpose of carrying out an activity covered by
the Directive.®® The exclusion from the provisions of the Directive was
subject, however, to two conditions: the service-provider had to be an under-
taking affiliated to the contracting authority and, at least 80% of its average
turnover arising within the European Community for the preceding three
years had to derive from the provision of the same or similar services to

9%  This practice resembles the market testing process often employed in the
United Kingdom between a contracting authority and an in-house team; see Harden,
‘Defining the range of application of the public sector procurement Directives in the
United Kingdom’, Public Procurement Law Review, 1 (1992), 362.

97 An affiliated undertaking, for the purposes of Article 1(3) of the Utilities
Directive, is an undertaking the annual accounts of which are consolidated with those
of the contracting entity in accordance with the requirements of the seventh Company
Law Directive (Council Directive 83/349 (0J 1983 L 193/1)).

%  See the explanatory memorandum accompanying the text amending the
Utilities Directive (COM (91) 347-SYN 36 1) which states that this provision relates,
in particular, to three types of service provision within groups. These categories, which
may or may not be distinct, are: the provision of common services such as accounting,
recruitment and management; the provision of specialised services embodying the
know-how of the group; the provision of a specialised service to ajoint venture.
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undertakings with which it was affiliated. The Commission was empowered
to monitor the application of this article and to request notification of the
names of the undertakings concerned and the nature and value of the service
contracts involved.

The Consolidated Public Procurement Directives

In order to consolidate all previous legislation on public procurement and
provide for a more homogeneous regulatory framework vis-a-vis the Public
Services Directive, a consolidated regime was introduced in 1993, comprising
of three Directives on supplies, works and utilities. Minor amendments were
subsequently introduced to the consolidated Directives,®® mainly covering
procedural issues and issues of conformity with international obligations.

Of significance is the remit of the consolidated public works Directive
93/371%0 which embraced all relevant Community legislation relating to public
works with some important amendments and clarifications of existing provi-
sions of Directive 89/440. The Consolidated Works Directive adopted a
specia, mitigated regime for the award of concession contracts.1%1 The provi-
sions of the Directive only applied to concession contracts with a value of at
least 5 million ECU. No rules were given as to the way in which the contract
value must be calculated. For the award of concession contracts, contracting
authorities must apply rules on advertising similar to the advertising rules
concerning open and restricted procedures for the award of every works
contract. Also, the provisions on technical standards and on criteria for quali-
tative selection of candidates and tenderers applied to the award of concession
contracts. The Directive did not prescribe the use of specific award procedures
for concession contracts. The Directive presupposed that concession contracts
should be awarded in two rounds, such as in the case of restricted procedures
or negotiated procedures for ordinary works contracts. However, there was no
provision which prevented contracting authorities from applying a one-round
open procedure. The Directive contained no rules on the minimum number of
candidates which have to be invited to negotiate or to submit a tender. It
seemed that a contracting authority might limit itself to selecting only one

9 See the Public Supplies Directive 93/36/EC, OJ L 199, as amended by
Directive 97/52/EC OJ L 328 and Directive 2001/78/EC, OJ L 285; The Public Works
Directive 93/37/EC, OJ L 199, amended by Directive 97/52/EC OJ L 328 and Directive
2001/78/EC, OJ L 285; The Utilities Directives 93/38/EC, OJ L 199, amended by
Directive 98/4/EC OJ L 101; The Public Services Directive 92/50/EEC, OJ L 209,
amended by Directive 97/52/EC OJ L 328 and Directive 2001/78/EC, OJ L 285.

100 see Directive 93/37, 0J 1993 L 199.
101 seeArticle 3 of Directive 93/37.
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single candidate, provided the intention to award a concession contract has
been adequately published. Contracting authorities were under strict obliga
tions to publish a notice to the Official Journal indicating their intention to
proceed with the award of a concession works contract.102

Works contracts which were subsidised directly by more than 50% by the
states could fall within the scope of the Directive.193 Works which were not
subsidised directly, or for less than 50%, fell outside this anti-circumvention
provision. Not al subsidised works fell within the scope of the Directive: only
civil engineering works, such as the construction of roads, bridges and rail-
ways, as well as building work for hospitals, facilities intended for sports,
recreation and leisure and university buildings and buildings used for admin-
istrative purposes are referred to as subsidised works contracts.1%4 That list
was exhaustive. The Consolidated Works Directive did not apply to works
contracts which are declared secret or the execution of which must be accom-
panied by special security measures!®® in accordance with the laws, regula-
tions or administrative provisions in force in the member state concerned; nor
did the Directive apply to works contracts when the protection of the basic
interests of the member states’ security so requires. Finaly, the Directive did
not apply to public works contracts awarded in pursuance of certain interna-
tional agreements;1% nor did the Directive apply to public works contracts
awarded pursuant to the particular procedure of an international organisa-
tion.197 Several international organisations, such as NATO, have their own
rules on the award of public works contracts.

The WTO Government Procurement Agreement

The public procurement legal regime of the European Union has been
extended in order to cover signatoriesto the GATT Agreement on Government
Procurement.1%8 Foreign firms (from third countries) can participate in tender-
ing procedures for the award of public contracts from public entities in the
common market and vice-versa, European firms can participate in tendering
procedures in foreign public markets. The GATT Agreement on Government

102 see Bovis, EC Public Procurement Law, Longman, European Law Series,

1997 pp. 67-8.
See Article 2(1) of Directive 93/37.

104 gSeeArticle 2(2) of Directive 93/37.

105 See Article 4(b) of Directive 93/37.

106 SeeArticle 5(a) of Directive 93/37.

107 see Article 5(c) of Directive 93/37.

108 See Council Regulation 1461/93 (OJ 1993 L 146) and EC Council Decision
93/324 (OJ 1993 L 125).
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Procurement embraces the following countries. the USA, Canada, Japan,
EFTA countries, Singapore, Hong Kong and Isragl and promises considerable
improvement in reciprocal market access.

The Government Procurement Agreement (GPA) is based on a number of
general principles which depict the principles of the old AGP regime. The
most important of these is the principle of national treatment. Under this prin-
ciple, the parties to the GPA must give the same treatment afforded to national
providers and products to providers and products from other signatory states.
Reinforcing the principle of national treatment, the most favoured nation
(MFN) principle guarantees treatment no less favourable than that afforded to
other parties. In addition to the above principles, the principle of non-discrim-
ination prohibits discrimination against local firms on grounds of the degree
of their foreign affiliation or ownership, or on the grounds of origin of the
goods or services where these have been produced in one of the states which
are party to the Agreement.

The GPA stipulates a set of procedures for contracting authorities in the
signatory parties which must be followed when awarding contracts within its
scope. These procedures aim to ensure transparency and openness as well as
objectivity and legitimacy in the award of public contracts and to facilitate
cross-border trade between the signatories. The influence of the European
Community on the GPA regime is apparent, an indication of the maturity and
validity of the regulatory process of the European public markets integration.
The procedures are, however, less strict than those applicable for the award of
public sector contracts under the Community regime, and depict the integral
flexibility envisaged by the regulatory regime for utilities procurement.

The GPA intends to regulate access specifically to the government procure-
ment markets. General market access between the signatories is in principle
dealt with under other agreements, notably the GATT (on the import of goods)
and the GATS (on access to services markets). The detailed scope and cover-
age of the GPA with regard to the entities covered, the type of procurement and
monetary thresholdsis set out in Appendix | of the Agreement. The Agreement
appliesin principle to al bodies which are deemed to be ‘ contracting author-
ities' for the purposes of the European public sector Directives. With reference
to utilities, the GPA applies to entities which carry out one or more of certain
listed ‘utility’ activities, where these entities are either ‘public authorities’ or
‘public undertakings', in the sense of the Utilities Directive. However, the
GPA does not cover entities operating in the utilities sector on the basis of
special and exclusive rights. The utility activities which are covered include
(i) activities connected with the provision of water through fixed networks; (ii)
activities concerned with the provision of electricity through fixed networks;
(iii) the provision of terminal facilities to carriers by sea or inland waterways,
and (iv) the operation of public servicesin the field of transport by automated
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systems, tramway, trolley bus, or bus or cable. The provision of public trans-
port services by rail isincluded in principle, but there is exclusion for entities
listed in Annex VI of the European Utilities Directive, designed to exclude
non-urban transport services. However, the trust of the applicability of the
GPA in relation to utilities activities appears short in comparison with that
under the European regime. Activities connected with the distribution of gas
or heat, the exploration or extraction of fuel are notable exceptions from the
GPA's ambit.

The thresholds for the applicability of the GPA regime to public contracts
of signatories are as follows: for supplies and services it is SDR 130 000 for
central government; 200000 for local government; and 400000 for al
contracts in the utilities sectors (including those awarded by central and local
government). For works contracts, the threshold is SDR 5 m, for all entities.

Although in principle the GPA regime represents a significant improvement
in relation to the old AGP regime in terms of coverage and thrust, certain
important derogations from its applicability would result in diluting the prin-
cipal aims and objectives envisaged by the signatories. As far as central or
federal government works and supply contracts are concerned, the Agreement
is expected to facilitate market access and enhance cross-border trade patterns
in public contracts. However, for contracts relating to services and for certain
contracts in the utilities sector, as well as for contracts awarded by local,
municipal or regiona authorities, the effect of the Agreement appears rather
modest. A number of signatories have been unable, or unwilling, to offer all of
their entities or contracts for coverage in the above categories. Political and
legal particularities in the systems of the signatories have prevented similar
coverage between the parties. In addition, by applying the principle of reci-
procity in negotiating the GPA, the result would probably have been very simi-
lar to the old AGP regime in covering central or federal public contracts. The
solution to this fundamental, apparent, deadlock was to be found in a rather
peculiar method. Each signatory should effectively negotiate with each other
signatory, to come to a satisfactory agreement on coverage based on reciproc-
ity on abilateral basis. This approach constitutes a significant departure from
the premises of the principle of most favoured nation (MFN) and has resulted
in some considerable divergence in the applicability of the GPA by virtue of
derogations and limitations imposed by signatories on access to their public
markets. Thus, for example, coverage in the utilities sector does not apply to
Canada, since that country did not commit itself to opening its own marketsto
the European Community. When the Agreement was first concluded in
December 1993 there was also no coverage for utilities with respect to the
United States, but there have since been modifications to the EC-US coverage
as a result of a subsequent EC-US bilateral agreements. Also outside the
coverage of the Agreement in the utilities sector is, in relation to Japan, urban
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transport and electricity; in relation to South Korea, urban transport and
airports; and in relation to Israel, urban transport. There are aso significant
derogations for certain categories of services and for specified types of equip-
ment.

The scope and coverage of the GPA, as well as the structure of its applica-
bility, present a unique instrument of international law which is based on a
series of bilateral agreements rather than a multilateral arrangement. This
represents a significant compromise of the most favoured nation principle,
which is a fundamenta premise of the majority of international trade agree-
ments. Members of the World Trade Organisation joining the GPA, at their
discretion, need to reach separate agreements on the scope of coverage with
all existing parties to the Agreement. The GPA has, thus, acquired a plurilat-
erality status, a fact that weakens its thrust and complicates its applicability.

THE FOURTH GENERATION OF PUBLIC PROCUREMENT
ACQUIS

The New Public Sector and Utilities Directives

After a considerable amount of debate and consultation,’® in 2004 the
European Union adopted a new set of rules which govern the award of public
contracts in the supplies, works and services sectors, as well as in the public
utilities™© The new Directives reflect the 1996 European Commission’s
Green Paper on Public Procurement!! and the subsequent 1998 Commission’s
Communication.2 The Directives have been seen as an integral part of the

109 See the proposal from the European Commission, OJ C 29 E, 30.1.2001, p.
11 and OJ C 203 E, 27.8.2002, p. 210; the opinion of the Economic and Social
Committee, OJ C 193, 10.7.2001, p. 7; the opinion of the Committee of the Regions,
0JC 144, 16.5.2001, p. 23; the opinion of the European Parliament of 17 January 2002
(GJC 271 E, 7.11.2002, p. 176), Council Common Position of 20 March 2003 (OJ C
147 E, 24.6.2003, p. 1) and Position of the European Parliament of 2 July 2003. See
also the Legidative Resolution of the European Parliament of 29 January 2004 and
Decision of the Council of 2 February 2004.

10 SeeDirective 2004/18, OJ L 134, 30.4.2004 on the coordination of procedures
for the award of public works contracts, public supply contracts and public service
contracts and Directive 2004/17, OJ L 134, 30.4.2004 coordinating the procurement
procedures of entities operating in the water, energy, transport and postal services
sectors.

U1 Seethe Green Paper on Public Procurement in the European Union: Exploring
the Way Forward, European Commission 1996.

112 see European Commission, Communication on Public Procurement in the
European Union, COM (98) 143.
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Commission’s 2000 Work Programme, which pledges to modernise the rele-
vant legidlation for the completion of the internal market and at the same time
implement the Lisbon European Council’s call for economic reform within the
internal market. The new Public Procurement Directives became operational
in member states after 31 January 2006, a deadline by which member states
were expected to transpose the Directives into national law.113

The new Directives are based upon the principles of simplification and
modernisation and the new regime maps a clear-cut dichotomy between the
public sector and the utilities. Their separate regulation reveals the diametri-
cally opposed nature of the contracting authorities/entities in these sectors and
reflects on the process of transformation that utilities have been undergoing
over the past decade. Their change in ownership from public to private has
stimulated commercialism and competitiveness and provided for the justifica-
tion of a more relaxed regime and the acceptance that utilities, in some form
or another, represent sui generis contracting authorities which do not need
rigorous and detailed regulation of their procurement.

The dichotomy in regulation which the new public procurement regime has
established to separate public sector procurement from utilities procurement
gives an insight into current market conditions and political priorities across
the European Union, as well as an indication that the main emphasis should be
placed on attempts to open up the public sector.

The merger of the rules governing supplies, works and services procurement
into asingle legal instrument represents a successful attempt on the part of the
European Union to codify supranational administrative provisions which have
the aim of harmonising domestic legal regimes, public or private, which co-
ordinate the award of public contracts. The codification, apart from the obvious
benefits of legal certainty and legitimate expectation, has two important impli-
cations: legal efficiency and compliance discipline. Asfar aslega efficiency is
concerned, the new codified Directive will speed up and streamline its imple-
mentation process by member states, especially the new arrivals from the 2004
Accession Treaty, and provide a one-stop shop reference point in national legal
orders, augmented by the Court’s vesting of direct effectiveness upon the
Directive's predecessors on numerous occasions. On the other hand, codifica-
tion will enhance compliance, as it will remove any remaining uncertainties

13 gee Article 80 of Directive 2004/18, regarding implementation, where
member states are obliged to bring into force the laws, regulations and administrative
provisions necessary to comply with the public sector Directive no later than 31
January 2006 and by that deadline to inform the European Commission of the measures
they intend to introduce in order to incorporate the Directive’s provisionsinto national
laws. The application of the new rules on the postal sector has been postponed until 1
January 20009.
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over the applicability of the previously fragmented regime and afford contract-
ing authorities a disciplined method of dispersing their procurement functions.
The main influence of the codified public sector procurement Directive can be
traced in important recent case-law developments!!* from the European Court
of Justice, in particular case-law on the definition of contracting authorities,
the use of award procedures and award criteria, and the possibility for
contracting authorities to use environmental and social considerations as crite-
riafor the award of public contracts. 11>

As far as utilities procurement is concerned, the two main reasons for the
introduction of a distinctive lega regime which aims at coordinating proce-
duresfor the award of contractsin the utilities sectors revolve around the rela-
tions of the state with such entities. First, there are the numerous ways in
which nationa authorities can influence the purchasing behaviour of these
entities, such as participation in their capital and representation on their
administrative, manageria or supervisory bodies. Secondly, the closed nature
of the markets in which utilities operate, as a result of special or exclusive
rights granted by the member states, necessitates the operation of a procure-
ment regulatory regime which ensures on the one hand compliance with the
fundamental principles of the EU Treaties and on the other hand compatibility
with anti-trust and sector-specific regulation in the utilities sectors.

Public Procurement and Public Private Partner ships

At European level, as part of the Initiative for Growth, the Council has
approved a series of measures designed to increase investment in the infra-
structure of the trans-European transport networks and also in the areas of
research, innovation and development, 116 aswell asthe delivery of services of

14 For a comprehensive analysis of public procurement case law, see Bovis,
‘Recent case law relating to public procurement: A beacon for the integration of public
markets', 39 (2002), CMLRev.

115 See Communication from the European Commission to the Council, the
European Parliament, the Economic and Social Committee, and the Committee of the
Regions, ‘Working together to maintain momentum’, 2001 Review of the Internal
Market Strategy, Brussels, 11 April 2001, COM (2001) 198 final. Also, European
Commission, Commission Communication, Public Procurement in the European
Union, Brussels, 11 March 1998, COM (98) 143. See Commission Interpretative
Communication on the Community law applicable to public procurement and the
possihilitiesfor integrating social considerationsinto public procurement, COM (2001)
566, 15 October 2001. Also, Commission Interpretative Communication on the
Community law applicable to public procurement and the possibilities for integrating
environmental considerations into public procurement, COM (2001) 274, 4 July 2001.

16 Conclusions of the Presidency, Brussels European Council, 12 December
2003.
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general interest.l” European Community law does not lay down any special
rules covering the award or the contractua interface of public—private part-
nerships. Nevertheless, such arrangements must be examined in the light of
the rules and principles resulting from the European Treaties, particularly as
regards the principles of freedom of establishment and freedom to provide
services (Articles 43 and 49 of the EC Treaty).118 These encompass in partic-
ular the principles of transparency